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Review of Material Relating to the Entry of
Suspected War Criminals into Australia

Person conducting Review: PO BOX 237
Mr A.C.C. Menzies OBE CIVIC SQUARE ACT 2608

TEL: (062) 57 2166

28 November 1986

The Hon. Michael J. Young
Special Minister of State
House of Representatives

CANBERRA ACT 2600

Dear Minister

As requested in the letter of the Acting Special Minister of
State of 25 June 1986, I have conducted a Review of Material
Relating to the Entry of Suspected War Criminals into Australia
and I now present to you my Report on the results of the Review.

Yours sincerely

e
o )
A.C. MENZIES /A >
Person conducting the Review '
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CHAPTER 1

SCOPE OF INQUIRY

TERMS OF REFERENCE

1.%

On 25 June 1986, I was requested by the Special Minister

of State to conduct a review of material relating to the entry of

suspected war criminals into Australia with Terms of Reference as
follows:

Page 19

'l. To conduct a review of all material, encompassing
material held by relevant Commonwealth departments and
agencies, relevant records held by the United Nations, or
relevant material otherwise supplied to the Review, relating
to the entry into Australia of persons alleged to be or
suspected of being war criminals as defined in paragraph 4,
and to submit a report within three months to the Special
Minister of State, embodying as appropriate findings and
recommendations, on:

(a) whether war criminals are now or have been resident in

Australia and, if so, when and how they obtained entry
to Australia;

(b) whether the material reveals any breach of law, breach
of duty or impropriety by any person or persons in
relation to the entry into Australia of any person
mentioned in paragraph (a);

(c) whether there was any policy by any Government of
Australia to allow or assist the entry of known or
suspected war criminals into Australia;

(d) whether further investigations are required; and
(e) any other consideration relevant to (d).

2. The Reviewer is to have complete access to Commonwealth
officials and all relevant records, including papers,
documents, vouchers and books of any kind in the possession
of any department or agency of the Government of Australia
and is authorised to seek further information on inquiries
conducted in the United States and Canada into alleged or
suspected war criminals.

3. During the review, established security procedures are
to be followed with regard to the Review staff and the
handling of classified information; and all steps necessary
are to be taken to preserve

nla.obj-1665142516
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= the secrecy of sources of classified information within
Australia; and

- the security of information provided to Australia in
confidence by other nations.

4, The term "war criminals" means persons who committed war
crimes related to the activities of Germany during World War

IV,

EXTENSION OF TIME FOR REPORTING

1.2 At my request, the Special Minister of State extended the
time within which my Report should be submitted to
30 November 1986.

DIVISION OF REPORT INTO PUBLIC AND CONFIDENTIAL PARTS

1.3 As regards by far the greater part of the Report, I see no
reason why it should not be published. There are, however, a
small number of matters publication of which would not appear to
be in the national interest. I have placed these matters in a
confidential Part that I recommend should not be published.

INTERPRETATION OF TERMS OF REFERENCE

1.4 As to the meaning of the expression 'war crimes' in
paragraph 4 of the Terms of Reference, I have had the benefit of
a submission by the Attorney-General's Department which appears
as Attachment 'A'. I agree with the Attorney-General's
Department's conclusion that for the purposes of the Terms of
Reference, I should have regard to the crimes defined by Article
6 of the Charter of the Nuremburg International Military Tribunal

which tried the major war criminals of the European Axis powers.

This referred to:
'(a) Crimes against peace: ...;

(b) War crimes: ...:

Page 20
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{c) Crimes against humanity: namely, murder,
extermination, enslavement, deportation and other
inhumane acts committed against any civilian
population before or during the war, or persecutions
on political, racial, or religious grounds in
execution of or in connection with any crime within
the jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where
perpetrated’.

1.5 Attorney-General's Department also suggests that the list
of crimes in the instrument of appointment referred to in section
3 of the War Crimes Act 1945 (which is attached to Attorney-
General's reply) would provide guidance as to the type of
offences to be considered by the Review, but the Review should
not be confined to crimes committed in the circumstances covered
by the War Crimes Act, namely, crimes against Australian
residents, British subjects and citizens of allied nations. I
agree with this suggestion.

'RELATED TO THE ACTIVITIES OF GERMANY DURING WORLD WAR II'

1.6 Having regard to paragraph 1.4, particularly the phrase
'related to the activities of Germany during World War II', I
have interpreted the Terms of Reference to refer to persons who,
as members of the forces of, eor acting on behalf of, Germany or
countries allied with Germany in World War II, or as
collaborators with such forces or countries, committed war
crimes.

CONVICTIONS FOR COLLABORATION

i R | While unquestionably a number of persons convicted in
their original countries of, in effect, collaborating with German
forces have come to Australia since the War after serving their
sentence (see Chapter 5 for full details), the offences of which
these persons were convicted were relatively minor and I do not

propose to regard these offences as war crimes for the purposes
of the Review.

nla.obj-1665141885
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EXTENT AND NATURE OF INQUIRIES

1.8 The Terms of Reference clearly indicate that I should be
given complete access to Commonwealth officials and all relevant
records. I have been freely accorded that access by all
Commonwealth Departments and agencies concerned and staff of the
Review have made exhaustive and wide ranging searches of all
relevant records. Officials of these Departments and agencies
have, I believe, provided all information requested of them
within their ability to provide. Further, the many former
officers of the Commonwealth who were concerned with Australian
immigration and selection activities in Europe in post-war years
whom I have approached for information readily responded, some
travelling substantial distances to Canberra for the purpose of
interview. Others resident outside Australia supplied information
by letter. Sir Charles Spry, Director-General of Australian
Security Intelligence Organization (A.S.I.0.) 1950-1970 agreed to
be interviewed and supplied significant information.

1.9 It is, however, reasonably clear that my Terms of
Reference do not authorize me to conduct what may be described as
'in the field' investigations, particularly investigations by way
of interviews of suspects and witnesses seeking to establish the
truth or otherwise of allegations as to commission of war crimes
and I have not done so. However, for the reasons stated in
subsequent Chapters, particularly Chapter 19, these limitations
have not, I believe, prevented me from satisfactorily
establishing the true facts as to the matters covered by the

Review.

POST-ENTRY ACTIVITIES

1.10 My Terms of Reference do not, I believe, authorize me to
inquire into activities of any suspect person after his entry
into Australia, except in so far as those activities throw light

>n the circumstances of his entry.
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ALLEGATIONS TO BE CONSIDERED

3o dd The allegations requiring consideration by the Review came
from a number of sources.

112 First were the allegations or contenticons raised in a
series of radio programs on Australian Broadcasting Corporation
(A.B.C.) radio commencing on 13 April 1986 called 'Nazis in

Australia' and on the A.B.C. T.V. program on 22 April 1986 called
'Don't Mention the War'.

1.33 Essentially, the contentions advanced in these programs,
so far as they were relevant to the Review, were that substantial
numbers of Nazi war criminals were allowed to enter Australia and
this in part came about by American and U.K. intelligence
agencies deceiving or withholding information from Australian

officers and even by the involvement of these Australian officers
in the deception.

1.14 A resolution of the New South Wales Legislative Assembly
on 16 April 1986 said (amongst other things):

1. This House expresses its deep concern at facts
revealed by recent U.S. State Department, British Foreign
Office and ASIO files which establish:

(i) Large number of Nazi War Criminals were knowingly
admitted to Australia by the Menzies Liberal
Government in the 1950's.

{d1) Although the records of these Nazis were drawn to
the attention of the Menzies Government they were
not only allowed to stay but protected even to the
extent of that Government misleading the
Commonwealth Parliament'.

1.15 Assertions to similar effect have been made in the
Commonwealth Parliament.

1.16 Material naming persons as allegedly having committed war
crimes was received by the Review from a number of sources, which
are discussed in more detail in Chapter 10.

nla.obj-1665141269
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CHAPTER 2

SHOULD THE CHAPTER NOW BE CLOSED?

2l In the House of Representatives on 22 March 1961 the
Acting Minister for External Affairs, Sir Garfield Barwick, in
explaining the Government's decision to refuse a request from the
Soviet Government for extradition of an alleged war criminal,
Erwin Viks, referred to what he called two deep-seated human
interests which came into conflict. On one hand, he said, there
was the utter abhorrence felt by Australians to the offences
against humanity known as war crimes. On the other hand, there
was the right of this nation by receiving people into this
country to enable men to turn their backs on past bitterness and
to make a new life for themselves and for their families in a
happier community.

2.2 He went on to say that Australia had developed a thorough
but not infallible system for sifting and screening the hundreds
of thousands of migrants who had enriched our national life since
the war and, in default of a binding obligation requiring
Australia at this point of time to do otherwise, those who had
been allowed to make their homes here must be able to live in
security new lives under the rule of law. While distinguishing
the case of Adolf Eichmann, who was then facing trial in Israel,
he thought that in 1961 'the time has come to close the chapter'.

2.3 With the exception of one member (Mr James (Hunter)), the
then Opposition did not express dissent from the decision.

2.4 For many years this view permeated the thinking of the
Australian Government when dealing with persons in Australia who
were the subjects of allegations of war crimes. In Chapter 16 I
shall discuss in detail how this view was responsible for
Australia initially insisting that an extradition treaty with
West Germany should not apply to events before 1966.
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National

Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

2+5 It was not an entirely new attitude because, after an
initial period of activity in dealing with war criminals after
the close of World War II when Australia participated in the
International Military Tribunal at Tokyo which dealt with major
Japanese war criminals and Australia by itself conducted
approximately 1000 trials by military courts of minor criminals
in the Pacific, there set in a mood of impatience when the
process extended over several years. There was a strong feeling
that the war was over and the community should get on with the
task of post-war reconstruction. Nevertheless, the last
Australian war crimes trial was not completed until April 1951.

2.6 Thus, in Parliament on 14 May 1947, Dame Enid Lyons
suggested that a limitation should be placed on the time within
which suspected war criminals could be arrested. On 24 February
1950, the Menzies Government, concerned that justice delayed is
justice denied, announced its decision to try as expeditiously as
possible persons accused of war crimes where there was enough
evidence and to release suspects where there was insufficient
evidence. The Government reserved its right to make a re-arrest
should fresh material appear which seemed to justify a
prosecution. When Parliamentary debate on this subject resumed on
16 March 1950, the then Leader of the Opposition, Mr Chifley,
said:
'T could not see much purpose in continuing investigations
aimed at the tracing of war criminals. That sort of thing
could go on for the next twenty years, and new criminals
could be located almost daily. I do not attempt, of course,
to condone atrocities such as the honourable member for
Grayndler (Mr Daly) mentioned. The situation has stirred up
considerable public feeling, and has caused some criticism,
not only of the former Government, but alsoc of this
Government. Many people ask how long these trials and

investigations are to continue. Church representatives have
criticized the long drawn-out trials at Nuremburg'.

2.7 Similar impatience at the length of time taken to complete
the war crime trial process had developed even earlier in the
United Kingdom. Thus, the Secretary of State for Commonwealth
Relations sent a cable to the Dominicns on 13 July 1948 in these

terms:

10
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'Trials of suspected German war criminals. We have been
considering question of final date for completing trials in
United Kingdom Zone of Germans who are suspected of war
crimes.

s It is now proposed that

(a) As many as possible of cases which are still
awaiting trial should be disposed of by 31st August 1948

(uncompleted trials which began before that date would
continue).

(b) In general no fresh trials should be started after
31st August 1948. This would particularly affect cases of
alleged war criminals not now in custody who might
subsequently come into our hands.

3. In our view punishment of war criminals is more a
matter of discouraging future generations than of meting out
retribution to every guilty individual, moreover in view of
future political developments in Germany envisaged by recent
tripartite talks we are convinced that it is now necessary
to dispose of the past as soon as possible.

4. I1f Commonwealth Governments have any comments on

arrangements proposed we should be glad to receive these by
26 July'.

2.8 No Australian record can be found of an Australian reply
te this cable and indeed U.K. documents record that Australia did
not reply, although it is possible that the Australian Minister
for External Affairs, Dr H.V. Evatt, discussed the matter when he
visited London shortly afterwards. It should be noted that the
cable referred to trials in the British zone of Germany, a matter
in which Australia had a limited interest. In any event, as I
have said, Australia continued to conduct war crimes trials in
the Pacific until 1951.

2.9 Moving forward to the present day, it must be said that a
new generation has come forward, one at first dimly aware of the
atrocities committed in the war period but in recent years
increasingly conscious of the depravity and scale of these
crimes. A fresh look at the whole matter has been taken by many
people.

11
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210 The arguments against now taking action remain and they
are not insubstantial. These matters occurred over 40 years ago.
In so far as persons now in Australia are concerned, most (but
not all) have lived apparently blameless lives in Australia for
many years and acquired Australian citizenship. Their crimes were
committed in an entirely different environment and nct against
Australians. They would all now be of advanced years.

2510 Indeed, except in the case of really serious war crimes,
these arguments should, I suggest, prevail. That is to say, I
suggest we exclude from further consideration allegations of
collaboration, membership (by itself) of particular military or
political organizations and damage to, or plunder of, property
and the like. These offences, while undoubtedly warranting action
in the immediate post-war period, do not, it seems to me, after
the passage of more than 40 years now call for action.

2.12 But allegations have been recorded by the Review (see
Chapter 10) that persons guilty of serious war crimes, indeed
crimes involving the murder cof many perscns, in some cases
hundreds of persons, in circumstances of the utmost cruelty and
depravity, have entered Australia. In the case of such crimes,
the argument that the culprits, by coming to this country, have
turned their back on such events has, in my view, no validity. At
the same time I must make clear that the Review has not in any
final way investigated these allegations and I express no opinion
as to the guilt of persons referred to in these allegations.

2413 In the Australian system of justice, lapse of time has
never been regarded as justification for withholding prosecution
action for the most serious crimes such as murder. Neither has a
blameless life after the crime, although this is certainly a
matter to be considered in mitigation of sentence. Some of the
offences the subject of allegations recorded by the Review are of
such seriousness that, if the allegations are confirmed by a full
investigation, justice, however long delayed, should be, and be
seen to be, administered. In this way, the Australian community

12
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would express its determination that the offences should not re-
occur and its deep felt abhorrence of the crimes.

2.14 Therefore, in my view, the Chapter should not be closed in
regard to serious war crimes and I recommend that the Government
make a clear and positive statement to that effect and that it
will take appropriate action under the law to bring to justice
persons who have committed serious war crimes found in Australia.
At the same time, the statement should, I suggest, indicate that
the Government contemplates no reduction in the standards of
justice to be applied in such cases or the safeguards now
available under Australian law to persons accused of serious
offences. Further, it should be made clear that action would only
be taken against individuals where charges were fully supported
by evidence, mere allegations would not suffice, that action
would not be directed against ethnic groups nor should it be

construed as in any way a slur on a particular ethnic group.

2. 1% What further action should, in my view, be taken will be
discussed in the succeeding Chapters.
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CHAPTER 3

METHOD OF OPERATION

EXAMINATION OF COMMONWEALTH GOVERNMENT RECORDS

3:l The Review identified seven Commonwealth Government
departments and authorities whose records were likely to hold
material relevant to the Terms of Reference. In each case an
initial meeting was held with senior officers of the department
or authority concerned in order to make known the Review's
objectives and to establish appropriate procedures for the
identification and examination of records of possible relevance.
Members of the Review staff then worked directly with records
management staff or other specialist officers from each agency.
The co-operation received by the Review was uniformly willing and
generally of a high standard. The Department of Immigration and
Ethnic Affairs, the Department of Foreign Affairs, the Australian
Security Intelligence Organization and the Australian Federal
Police in particular assisted the Review by making available
specialist officers to assist in research.

3.3 In view of the fact that material of interest to the
Review proved to be widely scattered through more than 1000 files
it was decided that the Review could operate most effectively by
photocopying all relevant documents and placing the copies on new
files arranged to cover the various subjects and individuals
under examination in the most coherent way possible. The original
files were then returned to the agency which had created them or
to Australian Archives as appropriate. At the request of the
Australian Security Intelligence Organization and the Australian
Federal Police all photocopies of material received from those
organizations were held on separate files which were transferred
to the originating agency for secure storage when the work of the
Review was complete.
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e S In undertaking research, the staff of the Review were
conscious at all times of the sensitivity of the matters under
investigation and of the need to ensure that information relating
to named individuals was held in strict confidence. This
information was communicated to officers of other Commonwealth
Government agencies only on a 'need to know' basis and records

held by the Review have been kept at all times in secure storage.

3.4 The results of the Review's examination of the records of

the seven agencies is as follows:

DEPARTMENT OF IMMIGRATION AND ETHNIC AFFAIRS (D.I.E.A.)

3.5 The Department's records were the single most important
source of information for the Review. They provided a
comprehensive account of the formulation and administration of
Australian migration policy and also many examples of the
security screening process in relation to individual cases.
Regrettably, most of the older records of Australian migration
offices in Europe appear to have been destroyed many years ago,
but much material originating from those offices has fortunately

survived in the Department's Canberra records.

36 The Department's records provided information on a large
majority of individuals who were of interest to the Review.
Documents relating to the selection of individual migrants from
1947 onwards were subsequently sent to Australia and are now
mainly held in Australian Archives in Canberra. The selection
documents provided photographs and details of personal and family
background which were crucial for the definite identification of
individuals of interest to the Review. They also included the
migrant's account of his whereabouts and occupation during World
War II. Location of relevant selection documents proved to be a
complex task which made considerable demands on the Review's
staff resources, but this commitment was fully justified by the

information obtained.
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3.7 In addition to selection documents the Department also
supplied the Review with naturalization details of all
individuals of interest who were granted Australian citizenship
at some time after their arrival in Australia. This information
provided a further check on identity and gave leads on the
current whereabouts of the individual concerned. However,
difficulty was experienced in locating records on some migrants
who left Australia permanently without taking out Australian
citizenship. These cases should in theory have been traceable
through the Department's Aliens' Register, but this is now
incomplete.

DEPARTMENT OF FOREIGN AFFAIRS

3.8 This Department holds extensive records on Australian
participation in the formulation and implementation of United
Nations policy on the apprehension of war criminals during and
after World War II. However, Australia was mainly concerned with
crimes committed by Japanese forces against Australian citizens.
Although there were some cases in which Australian prisoners of
war were victims or witnesses of war crimes in Europe, no
evidence has been found that any person accused of these crimes
subsequently migrated to Australia. The most relevant of the
Department's records related to the handling of a number of cases
in which Australian residents had been accused of committing war
crimes in Europe. The Department also gave valuable assistance in
locating 75 of the 80 volumes of the United Nations War Crimes
Commission lists and several sets of the Central Register of War
Criminals and Security Suspects lists. Further reference to these
lists will be made below.

DEPARTMENT OF DEFENCE

3.9 This Department's war crimes records deal predominantly
with crimes committed by the Japanese against Australian service
personnel. With the exception of one specialised issue the
Department's records did not provide a significant amount of
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relevant material not already located in the records of other

agencies.

DEPARTMENT OF THE PRIME MINISTER AND CABINET

3,10 An extensive search of this Department's records provided
material relating to immigration policy, security screening
procedures and some individual cases involving war crimes
accusations. However, in general, relevant material located in
the Department's records was duplicated and elaborated by the
records of other agencies. Having regard to the question raised
by my Terms of Reference as to whether there was any policy by
any Australian Government to allow or assist the entry of known
or suspected war criminals into Australia, particular attention
was directed to the possible existence of files of this
Department recording, indicating or implying policy decisions of

this nature.

ATTORNEY-GENERAL'S DEPARTMENT

Dol d, All records relating to the formulation of Australian
policy on war crimes were examined together with extradition
requests and other individual cases involving war crimes. The
Department's records provided the Review with a significant

amount of relevant material.

AUSTRALIAN SECURITY INTELLIGENCE ORGANIZATION

3.12 A.S5.1.0. records were an important resource for the Review
in three areas. Firstly, they provided information in general
terms on the work of Australian immigration security screening in
Europe from 1948 onwards. As in the case of the Department of
Immigration and Ethnic Affairs, most of the other records created
in immigration selection offices in Europe have been destroyed,
but copies of large numbers of reports and other documents
originating from the European offices have survived in A.S.I.O.
headquarters records. Secondly, A.S.I.0. records include
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correspondence between A.S5.I1.0. and the Department of Immigration
on general problems relating to the security screening of
migrants and on the handling of individual cases. The
consideration and resclution of these problems had a significant
effect on the development of security screening policy. Thirdly,
A.S.1.0. records include information relating to a considerable
number of individuals of interest to the Review., This information
has been gathered either because A.5.I.0. has been involved in
the investigation of specific war crimes allegations or because
the individual concerned had been in contact with an organization
of security interest or involved in activities of security
interest at some time after his arrival in Australia. In many
cases information held by A.5.1.0. on World War II activities of
individuals of interest to the Review is neither voluminous nor
conclusive, but in conjunction with material from other sources
it substantially assisted the work of the Review.

3.13 Regrettably, however, the only records that can be found
of the actual security checks carried out on applicants in Europe
are records of rejections which were sent to A.S.I.O.
Headquarters and these only from certain dates as follows:

Germany 1960
Italy 1956
Denmark 1966
Austria 1959
France 1960

3.14 No records have been found of the checks resulting in
acceptance, although searches have been made in all likely places
in Europe and Australia. They have apparently been destroyed,
although no record of their destruction has been found. This has
meant that, in practically every case of interest to the Review,
it was not possible to establish definitely whether any security
check was made, the nature of the check or its results. It was
only possible to say what security checks should have been
carried out according to standing procedures. While acceptance of

a person for migration to Australia in itself suggests that the
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check had revealed nothing sufficiently adverse to call for
rejection, it does not of course follow that nothing adverse had
been revealed in such a case. The absence of these records has
made the task of the Review considerably more difficult than it

would otherwise have been.

3.5 The initial identification of A.S.I.0. records likely to
relate to the Terms of Reference of the Review was undertaken by
A.S5.1.0. staff in consultation with members of the staff of the
Review. In order to ensure that all relevant material had been
identified, the Secretary to the Review subsequently carried out
a detailed check of all subjects and names of interest to the
Review against the subject and name indices in A.S.I.O.
Headquarters Registry. This check confirmed that no material of
significance to the Review had been overlooked in the original
search undertaken by A.S.1.0. staff. I am satisfied that I have
had unrestricted access to all surviving A.S.I.0. records

relevant to the Terms of Reference.

AUSTRALIAN FEDERAL POLICE (A.F.P.)

3.16 A.F.P. records provided a substantial amount of
information on individuals of interest to the Review. Many
accusations relating to war crimes have been investigated at some
time by the A.F.P. or its predecessors while in other cases
information relevant to war crimes has come to light in the
course of police investigations in other fields. The Review also

examined A.F.P. files relating to certain organizations.

QUESTIONS SUBMITTED TO COMMONWEALTH DEPARTMENTS AND AUTHORITIES

3«13 At the commencement of the Review, I submitted a detailed
list of questions relevant to the Terms of Reference to the
Department of Immigration and Ethnic Affairs, the Australian
Security Intelligence Organization and the Australian Federal
Police. In subsequent discussions with the Department of
Immigration and Ethnic Affairs it was agreed that an officer of
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that Department would be seconded to the staff of the Review so
that the Department's response to the guestions would in effect
be provided by the Review's own research. A.S.I1.0. and the A.F.P.
submitted detailed written responses to the questions and
information from these responses has been incorporated in this
report. It should be noted that the object of the questions was
to supplement rather than to replace research by members of the
Review's staff, who also examined the records on which the
A.S5.1.0. and A.F.P. responses were based.

INTERVIEWS WITH FORMER IMMIGRATION AND SECURITY OFFICIALS

3.18 During the course of my investigations, I interviewed
seven former Department of Immigration and Ethnic Affairs
officers and five former A.S5.1.0. officers, all of whom had been
directly involved in the selection and security screening of
migrants in Germany, Austria, Italy and the Netherlands between
1947 and 1955. I also interviewed Sir Charles Spry (Director-
General of Security between 1950 and 1970) and I corresponded
with two former Department of Immigration and Ethnic Affairs
officers now resident in Europe. Some of the interviews lasted
for several hours and provided much valuable information which
filled many of the gaps in written records available to the
Review. The former officers freely and frankly provided the
information requested of them. The interviews were conducted on a
confidential basis and I have not considered it appropriate in
the Report to name particular officers.

3.19 The purpose of the interviews was primarily to establish
how the various migration schemes were established and operated,
what the selection and security checking processes were and how
they operated and to determine as far as possible how persons the
subject of allegations as to commission of war crimes passed
through the selection and checking processes.
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3.20 While, given the passage of more than 30 years, the memory
of these former officers as to general procedures and processes
was generally excellent, the officers usually had no recollection
of particular cases with which, according to the records, they

had dealt. In a number of such cases, the selection or security

officer was dead.

3:21 However, in addition to serving this primary purpose,
these interviews afforded me a most valuable insight into the way
in which the selection and security screening officers undertook
their duties. I am satisfied that in the great majority of cases
these officers were at least as competent as could be expected in
the circumstances. Certainly most displayed a high degree of
dedication in carrying out a difficult task in working and living
conditions which were often far from ideal. It is clear that
these officers found their work in the chaos of post-war Europe a
memorable and, at times, moving experience and that they were
very conscious of the importance to Australia of the successful
operation of the mass migration schemes. Inevitably, there were a
very limited number of exceptions: the performance of one
selection officer (now deceased) was considered sufficiently

unsatisfactory for him to be recalled to Australia.

WAR CRIMINAL LISTS

UNITED NATIONS WAR CRIMES COMMISSION LISTS

3.22 Between December 1944 and May 1948 the United Nations War
Crimes Commission (U.N.W.C.C.) issued 80 lists containing the
names of nearly 37 000 individuals considered to be war
criminals, suspected war criminals or witnesses to war crimes. In
general the lists included the name, rank, unit and in some cases
age or birthplace of the individual accused, together with a
summary of their alleged crimes and the name of the government
which made the allegation. Allegations relating to war crimes
committed in Europe were filed by the Governments of the United
States, the United Kingdom, France, the Netherlands, Belgium,
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Luxemburg, Norway, Poland, Czechoslovakia, Yugoslavia and Greece
and by the United Nations War Crimes Commission itself.

3,23 At least one set of the U.N.W.C.C. lists was sent to the
Commonwealth Government at the time of issue and the Department
of Foreign Affairs has located copies of 75 of the 80 lists,
together with a four volume index covering the first 40 lists,
among records now held by Australian Archives. A prolonged search
failed to locate copies of the remaining five lists (numbers 45-
49) but microfiche copies of these lists were kindly supplied to
the Review by the United States QOffice of Special Investigations.
Index volumes do not appear to have been issued for lists 41-80.
There is no indication that the Department of Foreign Affairs
used the volumes held by it and it certainly does not appear to
have been aware in recent times of their existence. A copy does
not appear to have ever been held by A.5.I1.0., although its
officers stationed in Europe said that they had access to copies
held by British or U.S. intelligence agencies.

3.24 Review staff checked the name of every individual of
interest to the Review against each of the 80 U.N.W.C.C. lists.
It found two cases where the persons could be definitely
identified as having migrated to Australia. Copies of the
U.N.W.C.C. dossiers on these individuals were subsequently
obtained from the United Nations. Two considerations must be
noted in relation to these lists. Firstly, the Soviet Union and
Hungary did not participate in the work of the U.N.W.C.C., so
that allegations relating to war crimes committed in Estonia,
Latvia, Lithuania, Byelorussia, the Ukraine and Hungary were not
listed. Secondly, while crimes alleged to have been committed by
Germans or Italians in Yugoslavia were listed, crimes alleged to

have been committed by Yugoslavs against other Yugoslavs were
not.
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CENTRAL REGISTRY OF WAR CRIMINALS AND SECURITY SUSPECTS LISTS

3.25 The Central Registry of War Criminals and Security
Suspects (C.R.0.W.C.A.5.5.) was established by the Allied
military authorities in Paris early in 1945 to co-ordinate the
listing of war criminal suspects. The organization moved to
Berlin in June 1946 and was placed under the Legal Directorate of
the Allied Control Council for Germany. C.R.0O.W.C.A.S.5. was
wound up in 1948. The Review made enquiries as to the existence
of copies of the C.R.0.W.C.A.8.5. lists in Australia and it was
discovered that A.S5.I.0. held a two volume consolidated list
issued in July 1945 and the Department of Foreign Affairs held 12
volumes including a three volume consclidated list issued in
December 1947 and two of the three volumes of the final
consolidated list issued in June 1948. Review staff checked the
name of every individual of interest to the Review against the
consolidated C.R.0.W.C.A.5.5. lists, but in only one case was an
individual known to have migrated to Australia definitely

identified.

BERLIN DOCUMENT CENTRE

3.26 The Berlin Document Centre (B.D.C.) was established by the
United States Army in 1945 to bring together a huge volume of
captured records relating to ethnic Germans who had served the
Nazi regime, most notably as members of the Nationalsozialistiche
Deutsche Arbeiter Partei (Nazi Party or N.S.D.A.P.),
Schutzstaffel (S5.5.) and Sturmabteilung (S.A.). The Centre is now
administered by the United States State Department. The Review
submitted to the Centre the names of all individuals about whom
records might be held and in several cases information of
substantial relevance was obtained. However, the Centre's records
have significant limitations. As Allan Ryan, a previous Director
of the United States Office of Special Investigations (0.5.T1.),

pointed out in his book Quite Neighbours at page 21:

'... the BDC contained only records that had been generated
in Berlin. For German or Austrian applicants, this was fine;
if they were Nazi party or SS members, their records would
be in the BDC.
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But Hitler's record keepers had shown no interest in
sympathizers in the Ukraine, the Baltic countries, or most
other areas of Eastern Europe. Indeed, members of the
Ukrainian militia, or the Latvian political police, or the
Estonian Selbstschutz, or the Croatian Ustashi, or the
Hungarian Arrow Cross were usually not members of the Nazi
party of Germany, but of their own local fascist
organizations. Their records were simply not in Berlin, and
never had been, so the "BDC check" was utterly useless for
these people. The records the Army needed - personnel
rosters, paybooks, membership cards, and so forth from
German-occupied areas - were either destroyed or behind the
Iron Curtain, far from the reach of the United States Army'.

SUBMISSIONS

s P S Advertisements were placed in major capital city
newspapers on 28 June 1986 summarising the Terms of Reference and
inviting members of the public to submit relevant information to
the Review. More than 30 written submissions were received,
together with some approaches by telephone. The majority of
submissions did not significantly assist the work of the Review,
but several raised matters of substantial relevance. The latter

group included:

(1) Executive Council of Australian Jewry

3.28 The Council provided the Review with a paper discussing
the legal aspects of taking action against alleged war criminals,
together with material on the history of Australian immigration
policy.

(2) Australian Federation of Ukrainian Organizations

3.29 The Federation provided the Review with a submission and
other literature relating to the use of evidence originating from
the Soviet Union in court proceedings involving war crimes
accusations. Similar material was received from several other
ethnic organizations.
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(3) Mr Mark Aarons on behalf of the Australian Broadcasting
Corporation
3.30 In view of the extensive coverage of allegations relating
to war criminals in A.B.C. radio and television programmes in
April and May 1986 I wrote to the Managing Director cof the
A.B.C., Mr Geoffrey Whitehead, on 7 July 1986 seeking access to
documents which had been quoted or referred to in A.B.C.
programmes. Mr Whitehead replied con 14 July 1986 stating that the
A.B.C. was anxious to co-operate with the Review, but that it
would be impossible to make documents available to the Review in
the absence of the Background Briefing programme producer,
Mr Mark Aarons, who had proceeded to Yugoslavia on long service
leave. It was essential in my view that documents on which
statements made in the Background Briefing series had been based
should be available to the Review. Accordingly, I recommended to
the Special Minister of State that suitable arrangements should
be made to bring Mr Aarons back to Australia to locate and submit
relevant documents to the Review. The Minister approved this
course of action and Mr Aarons returned to Australia for a period

of approximately two weeks during August 1986. Mr Aarons co-
operated fully with the Review and provided copies of all
documents requested by me together with additional relevant
material and a submission relating to the Terms of Reference.
Material supplied by the A.B.C. was subjected to the same checks
of accuracy and authenticity as all other material located by or

provided to the Review.

(4) Approach to Mr Simon Wiesenthal

3.31 I received a number of submissions suggesting that

Mr Simon Wiesenthal of Vienna, whose efforts to trace Nazi war
criminals have been known internationally for many years, might
hold information relevant to the Terms of Reference. I therefore
dispatched a copy of the Terms of Reference to Mr Wiesenthal and
I subsequently wrote to him again seeking further information
about an individual to whom he had referred in a radio broadcast.
I also invited Mr Wiesenthal to bring to my attention any other
material which he believed to be relevant to the Terms of

Reference. I have not received a reply from Mr Wiesenthal.
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3.32 However, on 1 October 1986, the Simon Wiesenthal Centre of
Los Angeles supplied to the Minister for Foreign Affairs

(Mr Hayden) in New York a list of 40 names of alleged war
criminals said to be now in Australia. These names and the
assocliated allegations have been examined in the same way as all
other material which came to the notice of the Review.

CONSULTATION WITH UNITED KINGDOM AUTHORITIES

3.33 Many of the contentions raised in the A.B.C. series
referred to United Kingdom officers and records and I thus
considered it necessary to raise these matters with United
Kingdom authorities. On 9 July 1986 I met Mr Dougall, the United
Kingdom Deputy High Commissioner in Canberra and discussed with
him the matters on which I would be seeking information and
assistance from United Kingdom authorities.

3.34 I subsequently provided Mr Dougall with copies of
documents of United Kingdom origin received from the A.B.C. for
authentication. At the same time a statement of the issues on
which I sought information from his Government and questions
relating to particular aspects were provided. On

1 September 1986, I met senior officers of the United Kingdom
Cabinet Office and Foreign QOffice in London and oral answers were
provided to the questions raised with the Deputy High
Commissioner. They confirmed the authenticity of the documents
received from the A.B.C. purporting to be copies of documents
obtained from the Public Record Office. Arising out of
discussions at the meeting, British officials obtained and
supplied to me copies of additional documents from the Public
Record Office which threw new light on some aspects of the

matters inquired into. Generally, British officials were most
helpful.

3.35 They were not, however, able to meet my request for
information as to data held in the post-war years by the British

intelligence centre in Germany. The security checks made in the
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course of the screening process for migrants for Australia
involved the use of this data. British officials said that a very
large quantity of records of the centre had been returned from
Germany, but the records had not been indexed and it would be an
extremely time consuming task to determine now the data held from

time to time.

CONSULTATION WITH CANADIAN AUTHORITIES

3.36 On 7 February 1985 the Canadian Government announced the
establishment of a Commission of Inquiry under

Mr Justice Jules Deschenes to investigate whether Nazi war
criminals entered Canada and to advise as to action which might

be taken to bring such criminals to justice.

337 The Commission has a substantial staff and has undertaken

a very comprehensive program which included public hearings.

3.38 I visited Mr Justice Deschenes in Ottawa on 25 August 1986
and we had extensive discussions on the method of operation and
progress of his enquiry. At that date, Mr Justice Deschenes
expected to submit his report to the Canadian Government on

30 September 1986. However, he was subsequently granted an
extension of time for reporting to 30 November 1986 and at the
date of completion of this Report, he has apparently not
submitted his Report to the Canadian Government.

CONSULTATION WITH UNITED STATES AUTHORITIES

3.39 Because matters raised in Parliament and in the A.B.C.
series referred to U.S. officers and records, contact was made
with U.S. officers and departments in three different ways:

(1) through the U.S. Office of Special Investigations;

(2) by Australian officials at the Australian Embassy,
Washington communicating with their counterparts in
U.S. Departments;
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(3) through A.5.1.0.'s liaison facilities with U.S.
intelligence agencies.

3.40 The Office of Special Investigations was established
within the United States Justice Department in 1979 with the task
of identifying alleged war criminals living in the United States
and undertaking legal proceedings to seek their denaturalization
and deportation: see further discussion of the activities of this
Office in Chapter 15. Although there are significant differences
between the Australian and United States legal environments, the
work of 0.85.I. was clearly of considerable relevance to the
Review and I made contact with Mr Neal Sher, Director of 0.S.I.,
through the Australian Embassy in Washington. Mr Sher
subsequently visited the Review in Canberra on 7 August 1986
during the course of a private visit to Australia and I met

Mr Sher again on 29 August 1986 when I visited the Office of
Special Investigations in Washington.

3.41 Mr Sher and his staff gave me considerable assistance and
I found the opportunity to discuss the work of an organization
with extensive practical experience in matters relevant to the
Terms of Reference very valuable. In particular, I discussed with
Mr Sher the legal aspects of taking action against alleged war
criminals, the possibility of taking evidence in overseas
countries, procedures for the more effective exchange of
information relating to war criminal suspects known or believed
by 0.S.I. to have resided in Australia and necessary
administrative arrangements.

3.42 As regards the other means of communication with U.S.
agencies listed above, in the Klaus Barbie matter (see Chapter
8), the contact by Australian Embassy officials produced very
relevant information. In other cases, a substantive response had
not been received from U.S. officials when the Report was
completed. This was apparently due to bureaucratic inertia
resembling the failure of Australian officials to respond in

1981-1985 to U.S. requests for information as discussed in
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Chapter 14. I do not think that the information sought is of such
significance that delivery of the Report should be deferred in

the hope that the information would ultimately be provided.
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CHAPTER 4

THE POST-WAR TMMICRATION SCHEMES

4.1 Post-World War II migration from Europe to Australia
represented one of history's largest movements of population from
one hemisphere to another. Between 1946 and 1959, approximately
1.2 million people migrated to Australia, of whom almost 250 000

were refugees unable or unwilling to be repatriated to their
country of origin after the war.

4.2 Australia's post-war immigration policy was shaped by the
firm belief that the security of the country required an increase
in population. Consequently, a prominent feature of this policy
was Lo encourage immigration by government financial assistance.
Thus, as well as those who paid their own way, there were a
number of assisted mass migration schemes which operated under
agreements between the Australian Government and other

governments or international organizations.

4.3 The greatest number of assisted migrants to arrive between
1947 and 1959 were the 347 740 British migrants who came to
Australia under the United Kingdom Free and Assisted Passage
Agreements in operation from March 1947. For non-British
migrants, the first and most important mass migration scheme was
the Displaced Persons Scheme which was followed by a succession
of schemes based on migration agreements with particular
countries. At the same time, Australia continued to receive
unassisted aliens under the Landing Permit Scheme which was based
on the sponsorship of persons by residents of Australia. A
discussion of each of these schemes follows.

DISPLACED PERSONS SCHEME

4.4 The Australian Displaced Persons Scheme was part of an
international programme to resettle refugees and displaced
persons (D.P.s) after World War II.
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4.5 The United Nations Relief and Rehabilitation
Administration (U.N.R.R.A.), which comprised 45 nations, was the
first international agency authorized to deal with the problem of
the liberation, care and repatriation of displaced persons in
post-war Germany. In 1947, it was succeeded by the International
Refugee Organization (I.R.0.) and its Preparatory Commission
(P.C.T.R:0.).

4.6 On the initiative of the first Minister for Immigration,
Mr Arthur Calwell, Australia entered into an agreement with the
I.R.0. on 21 July 1947 to resettle in Australia refugees and
displaced persons under the protection of that beody. Australia
received a total of 170 695 persons under this scheme with over
70 000 arriving in each of the peak years of 1949 and 1950.

4.7 The Constitution of the International Refugee QOrganization
dated 15 December 1946 defined the terms 'refugee' and 'displaced
person'. According to Section A of Part I of Annex I of the

I.R.0. Constitution, the term 'refugee' applied to:

'a person who has left, or who is outside of his country of
nationality or of former habitual residence, and who,
whether or not he had retained his nationality belongs to
one of the following categories:-

a) wvictims of the Nazi or Fascist regimes which took part
on their side in the Second World War, or of the
quisling or similar regimes which assisted them against
the United Nations, whether enjoying international
status as refugees or not;

b) Spanish Republicans and other victims of the Falangist
regime in Spain, whether enjoying international status
as refugees or not;

c) persons who were considered refugees before the outbreak
of the Second World War, for reasons of race, religion,
nationality or political opinion'.

4.8 Subject to certain provisions, the term 'refugee' also
applied to a person other than a displ- :fd perscn who was:
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'... outside of his country of nationality or habitual
residence, and who, as a result of events subsequent to the
outbreak of the Second World War, is unable or unwilling to
avail himself of the protection of the Government of his
country of nationality or former nationality'.

4.9 Similarly the term also applied to persons who:

'... having resided in Germany or Austria and being of
Jewish origin or foreigners or stateless persons were
victims of Nazi persecution and were detained in, or were
obliged to flee from, and were subsequently returned to, one
of those countries as a result of enemy action, or of war
circumstances, and have not yet been firmly resettled
therein'.

4.10 The term 'displaced person' applied to a person who:

'... has been deported from or has been obliged tc leave his
country of nationality or of former habitual residence, such
as persons who were compelled to undertake forced labour or
who were deported for racial, religicus or political
reasons’',

4.11 The following were considered to be 'valid objections' to

repatriation to the country of origin:

'(i) persecution, or fear of persecution because of race,
religion, nationality or political opinions

(ii) objections of a political nature

(iii) compelling family reasons arising out of previous
persecution, or, compelling reasons of infirmity or
illness'.

4.12 Under the Agreement between Australia and the I.R.O.,
Australia agreed to submit to the I.R.0. particulars of numbers
and qualifications of desired migrants and the I.R.0. was
responsible for 'such preliminary selection procedure as may be
required by the Commonwealth'. However, while I1.R.0. eligibility
officers determined who was eligible for I.R.0O. assistance,

Australian migration officers had the right of final selection.

4.13 The need for manpower as much as humanitarian reasons

appears to have led the Australian Government to enter into the
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agreement with the I.R.0. In June 1947 Brigadier White, Head of
the Australian Military Mission in Berlin reviewed the main
groups of displaced persons in Germany to determine who would
make suitable migrants for Australia. He decided that the 'best
material' was 'probably that of the Baltic races'.
'A wide range of professions and trades is represented among
them, particularly the Estonians ... Many of them are quite

well educated and they give the impression that they would
be fairly easily assimilated into Australian society.

The Baltic refugees are as a whole in a somewhat different
category from other races in that they do not consist of
depressed classes ... Generally speaking they appear to be
hard working and law abiding'.

4.14 Mr Calwell subsequently agreed to take 4000 Baltic
displaced persons in 1947 and 12 000 a year thereafter if the
I.R.0. could provide ships. As it turned out, only 840 arrived in
1947 and just under 10 000 in 1948. The I.R.0. met all costs
involved in moving selected migrants to Australia and was
responsible for providing shipping. Australia contributed about
two per cent of the administrative and operational expenses of
the I.R.0. and made an ex-gratia payment of 10 pounds Sterling
per adult to the I.R.0. because of the long voyage to Australia.
In addition, the Commonwealth undertook the reception of
displaced persons at Australian ports, placement in employment
and care after arrival. At the time of selection, each migrant
entered into an undertaking to accept employment specified by the
Commonwealth Government for a period of two years. Displaced
persons were not granted permanent residence in Australia in the
first instance, but were placed under certificates of exemption
of two years duration. If any individual was considered unlikely
to prove a desirable citizen, his certificate of exemption could
be cancelled and the person concerned returned to Europe in
accordance with provisions of the I.R.0. agreement.

4.15 In a cable to Prime Minister Chifley dated 18 July 1947,
the Minister for Immigration expressed his perception of the

urgent need to set up the scheme immediately:
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'So many countries are now alive to the possibility of
displaced persons as a source of manpower that we must act
quickly otherwise we will be left with their rejects. Many
missions are already operating on behalf of other countries
particularly from North and South America. Australia is so
much further removed from Europe than these countries that
we must tackle the task now if we are to successfully
compete with them'.

4.16 The Minister himself immediately began to organize staff
already in Europe to establish the scheme and to provide the
necessary medical and security checks. Mr Calwell had read a
report on 'local conditions from a security angle' by an officer
of the Australian Military Mission which convinced him that the
appeintment of an Australian Military Officer to carry out
security checks was 'absclutely essential'. Consequently, he
arranged for this officer to be loaned by the Department of the
Army to the Department of Immigration for organizing and security
work for a period of two years. However, in the event this
officer was engaged in selection duties rather than security
screening. In addition, two experienced Australian Immigration
selection officers were loaned by the Chief Migration Officer in
London to assist in the establishment of the Displaced Persons
Scheme and to begin the selection process for the first shipload
of Baltic migrants which left Bremerhaven on 15 October 1947.

4.17 In the first year the I.R.0. worked on a quota system to
bring forward D.P.s for the Australian selection team to
interview. The Australian Mission would send the details of the
Government's requirements to I.R.0. headquarters in Geneva who
would pass these to I.R.0. Zonal headquarters. In the early
stages of the scheme, the quota would specify the numbers and
eligible categories required for each ship. Later, the
requirements would be specified for a period of time. The I.R.O.
Zonal headquarters would then apportion the Australian
requirement over the various camps in the different German States
according to the number of eligible volunteers in the various
camps.
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4.18 The Australian team aimed to distribute a copy of a
pamphlet publicising the Australian scheme to every D.P. in the
I.R.0. camps. According to selection officers involved with the
D.P. Scheme, Australia was almost unknown to the displaced person
and most of them looked to the United States or Canada to provide
their fresh start. Any D.P. who was interested could fill out the
enclosed 'volunteer' form. The I.R.0. area resettlement officers
interviewed volunteers with a view to rejecting those who did not
comply with the conditions set down by the Australian Government.
For example, for the first shipment, only single Baltic men were
required from the British Zone and persons volunteering for
employment as farm workers or builders labourers were supposed to
have had some experience in these trades. In addition, any
displaced person who had served in enemy combatant forces during

World War II should have been excluded.

4.19 Those persons who were regarded as eligible and suitable
filled in an application form. This application form was checked
by the I.R.0. against the individual's application for I.R.O.
assistance form which was intended to be an authentic and
complete record of the applicant. According to the Chief
Migration Officer in Europe, this pre-selection process took
about 14 days from the time the applications were called for to
the time the I.R.0. had its applicants ready to be assembled at a

Processing Centre.

4.20 There were three Processing Centres in the British Zone
and six in the American Zone. These Centres were completely
equipped and staffed for processing and it was there that the
selection teams of all resettling countries worked. The timing
and co-ordination of the processing of large numbers of D.P.s
involved considerable administrative and organizational effort on
the part of the I.R.0. Before the arrival of the selection team,
volunteers were moved to a Processing Centre. I.R.0. headquarters
arranged x-rays, Wasserman tests for venereal disease and, when
possible, preliminary medical examinations by I.R.0. doctors.
When the selection team arrived, it usually found enough D.P.s
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assembled to keep it occuplied for a number of weeks. Folders
containing their completed application form, medical history,
Xx-rays, Wasserman test results, two copies of a resettlement
record and in some cases a D.P. history card were given to

selection officers for examination before they interviewed the
D.P. concerned.

4.21 In the early days of the scheme, the selection officers
sat as a panel to interview each D.P. and asked questions on the
basis of a formal questionnaire. Interpreters were used when
necessary and the questionnaire included security questions.
Later, when selection officers were thought to have become more
experienced, they conducted interviews separately. The Australian
team doctor examined each D.P., completed the medical form and
returned the form to the selection officer who then recommended
either acceptance or rejection based on the current selecticn
policy which was laid down in a series of Berlin Instructions. At
this stage a tentative ship's nominal roll was prepared. When the
I.R.0. received the nominal roll it sent the particulars of each
selected D.P. to the Combined Travel Board for the issue of a
Temporary Travel Document. Until May 1949 when Australian

security officers arrived, the principal security check was made
at this stage.

4.22 From the Processing Centre the files resulting from the
examinations were sent to Berlin or, after December 1949, to
Cologne. These were checked against the existing index record
with a view to detecting previous rejects and other undesirables
and doubtful questions of eligibility were settled by the Chief
Migration Officer.

4.23 When the selected D.P.s were ready, they were transferred
to the Zonal pre-embarkation camp. The selection team would then
proceed to this camp to make a final examination, issue visas,
complete documentation and check all the documents which were to
accompany the migrant to Australia. The D.P.s were then ready to
depart by train to the embarkation port. On sailing day they were
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taken by I.R.0. to the embarkation port and all necessary

documents were issued toc them as they embarked.

4.24 The Australian selection teams soon found that the field
of single people from the Baltic States was shrinking rapidly. By
May 1948 Brigadier F.G. Galleghan, White's replacement as Head of
the Military Mission, was advised that Balts, Yugoslavs,
Ukrainians and Czechs should have equal pricrity in recruitment
and the field could also be extended to Polish displaced persons,
but on a 'more exacting basis' than was applied to other
nationalities. A few months later the Minister also approved of
selection from the 30 000 Hungarian D.P.s in Germany. By the end
of May 1949 Brigadier Galleghan, being considered 'thoroughly
familiar' with the Department's selection standards and other
requirements and selection teams having had 'considerable
experience', was given the discretion to approve of the selection
of all nationalities of displaced persons including German
nationals provided they were recognised as displaced persons by
the I.R.0. However, these extensions were all subject to the rule
that not more than 15% of any one group was to be Jewish.

4.25 According to the then Chief Migration Officer (C.M.0.), in
1949 and 1950 when the scheme reached its peak there were 11
selection teams and a total of about 50 Australians on his staff.
The Australian selection teams had to travel long distances. They
often had to spend a full day travelling each way to and from an
I.R.0. state headquarters. There they would spend a period which
would range from several days to several weeks selecting at a
rate of up to 100 D.P.s per day. For 1950 for example, the
average monthly totals of displaced persons salling for Australlia
were approximately 7 000 per month, but there were several
examples of much higher totals during that time. When the I.R.O.
wound up its activities in 1951, the Commeonwealth Government
agreed to receive displaced persons already accepted for
migration whose passages were still to be arranged. The last of

these arrived in 1953.
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4,26 By mid-1951, the I.R.0O. had processed and transported for
resettlement in various parts of the world almost 1 million
refugees and displaced persons. Australia's intake of these
migrants was second only to that of the United States of America.
For comparison, the total number of refugees resettled in the
four leading resettlement countries under government selection
schemes as well as by individual nomination were by the end of

1950: United States of America 238 006; Australia 170 543; Israel
120 766 and Canada 94 115.

4,27 When the I.R.0. was terminated, its functions were
apportioned between two bodies: legal and political functions
were invested in the office of the United Nations High
Commissioner for Refugees (U.N.H.C.R.) which was created on

14 December 1950 and its resettlement functions were taken over
by the Provisional Intergovernmental Committee for Movement of
Migrants from Europe (P.I.C.M.M.E.) of which Australia was a
founding member. P.I.C.M.M.E. later became the Intergovernmental
Committee on European Migration (I.C.E.M.).

4.28 In Germany, the German authorities assumed responsibility
for, and began corganizing, the Processing Centres. Although some
of the experienced I.R.0. staff retained their jobs under
P.I.C.M.M.E., considerable confusion and disorganization occurred
in the transition. Australian selection teams managed to continue
to recruit displaced persons at a rate of about 500 per month in
Germany, but for some time processing in Austria, Italy and
Trieste was more seriously delayed while disagreements over staff
and finances between P.I.C.M.M.E. and Government agencies were
resolved.

4.29 In order to supplement the numbers of British migrants and
to maintain an annual migrant intake of 200 000, when the D.P.
scheme ended, Australia entered into assisted mass migration
agreements with a number of European governments:
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DUTCH MASS MIGRATION

4.30 The Netherlands-Australia Migration Agreement was
concluded in February 1951 and commenced operation on 1 April of
that year. The passage costs were met by the Australian and
Netherlands Governments, I.C.E.M. and a contribution from the
migrant. By the end of 1959, 51 449 Dutch migrants had settled in

Australia under this agreement.

ITALIAN MASS MIGRATION

4.31 On 29 March 1951, Australia entered into a migration
agreement under which selected Italian migrants were given
assistance to migrate to Australia with costs organized in a way
similar to the Netherlands agreement. From 1 August 1951 to

31 December 1959 arrivals under this agreement totalled
approximately 39 000 persons. In addition almost 10 000 migrants,
consisting of Triestian refugees and a quota of selected refugees
of other nationalities, also arrived in Australia from Italy

during this period.

GERMAN MASS MIGRATION

4.32 Notwithstanding the considerable organized opposition to
German mass migration from about 1950, particularly from the
Australian Jewish community, a migration agreement was signed
between the Australian Government and the Government of the
Federal Republic of Germany on 29 August 1952. Migrants moved
under this agreement travelled almost free of charge. The
Australian Government contributed 100 pounds per head with
[.C.E.M. making up the balance derived in part from an annual
contribution made to the Committee by the Government of the
Federal Republic of Germany. The first shiplcad of German
migrants under this scheme sailed from Bremerhaven on the S.S.
"Nelly" on 30 October 1952 and arrived in Melbourne on 5 December

of that year.
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4,33 The first 1000 of these migrants were specially selected
for Broken Hill Proprietary Company Limited and other employees.

Up to the end of 1959, just over 50 000 German assisted migrants
had arrived in Australia.

OTHER INTERGOVERNMENTAL AGREEMENTS

4.34 Under similar intergovernmental arrangements between late
1952 and the end of 1959, Australia received approximately 14 000
Austrian and 25 000 Greek migrants. In addition, a General
Assisted Passage Scheme encouraged nearly 11 500 persons from the
United States, Switzerland and the Scandinavian countries to
migrate to Australia.

THE LANDING PERMIT SCHEME

4.35 From as early as 1939, Australia had received a limited
number of 'refugees and displaced aliens' under the Landing
Permit Scheme. Just after World War II, most of the landing
permit cases were Jewish people of German nationality with some
Poles and stateless people.

4.36 This scheme was based on the sponsorship of individuals by
relatives or friends in Australia who could guarantee
accommodation and maintenance of the migrant. The landing permit
holder had to arrange his own passage at his own expense and was
not processed in the same way as those in the mass migration
schemes. Their sponsors in Australia were security checked and
the Immigration Department in Canberra had the final say on
special cases. If there was no security objection to the
applicant and other departmental requirements were satisfied, a
landing permit was issued and forwarded to Australian
representatives overseas who were responsible for their

distribution.

43

nla.obj-1665130542
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

4.37 The landing permit holders themselves were not selected by
the overseas organization of the Department of Immigration but
migration officers were expected to check the suitability of
these migrants before visas were issued. After the identity of
the person presenting the landing permit had been checked as far
as possible, applications were made to the Military Government
for an exit permit to leave Germany. Field security screening was
carried out as part of the process of clearance through the
Combined Travel Board which controlled entries and exits for the
whole of Germany. In a number of cases, although the sponsors had
been found to be satisfactory, Australian authorities in Europe
cancelled landing permits because nominees were thought to be

security risks.

4.38 In countries from where there was little migration to
Australia, the landing permit was made available in Australia for
transmission to the nominee, but the Australian Consular
representative (who might be British) provided the visa for
Australia. Significantly, until 1951, landing permit holders in
France and Italy were not subject to the normal security

screening procedures which operated in Germany.

4.39 There was apparently a marked difference in quality
between the average selected displaced person and the approved
landing permit holder. In August 1950 the Minister for External
Affairs, Mr Percy Spender, reported to the Minister for
Immigration, Mr Harold Holt, that he felt strongly that the
system of personal selection of landing permit holders was not
sufficiently reliable. He recommended that, as well as an
investigation of the sponsors in Australia, it was necessary to
investigate the nominee at the point where the landing permit was
normally issued to approved cases. Thus, the permit would only be
issued by the overseas office of the Immigration Department if
the applicant satisfied all immigration requirements.
Alternatively he suggested that landing permits should continue
to be issued in Canberra, but delivered to the nominee only if
Australian representatives considered the nominee suitable after
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a personal interview. Either of these alternatives would improve
the Landing Permit Scheme by granting larger discretionary powers
to migration officers and thereby, in Spender's words, maintain
‘reasonable standards' as well as assure that security was
'properly safeguarded'.

4.40 The Review alsoc noted that there had been a number of
cases of persons attempting to enter Australia under the landing
permit process after being rejected under the D.P. scheme by
Australian Immigration selection teams on either medical or
security grounds.

4.41 As the volume of work involved with the Displaced Persons
Scheme declined from early in 1951, security officers were
increasingly used to check landing permit holders in Germany.
This experience led to recognition of the need to check all
landing permit holders. By July 1952, uniform procedures for
security screening of all applicants for visas for Australia were
established. Thus landing permit holders were also to be fully
checked against all records available. In addition, all
applicants were toc be interviewed by a selection officer and
doubtful cases referred to security officers for reinterview.

4.42 The following details of permits issued during 1950
illustrate the volume and spread of landing permit work in
Europe:

'ITtalian permits granted

1

18 058 covering 22 087 persons

Dutch permits granted = 379 covering 596 persons
German permits granted - 1 177 covering 1 712 persons
Austrian permits granted - 405 covering 621 persons'

SPECIAL WORKERS SCHEMES

4.43 There was also a special class of landing permit holder
selected on trade qualifications and general suitability by
officials dealing with special projects. These project workers
were intended to be subject to a final examination by Australian

Immigration Department selection teams to determine whether or
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not they were suitable migrants and satisfied the security and

medical criteria.

4.44 Up to 1951, Dutch, Italian and German people were selected
for Australian preojects, including the Snowy Mountains hydro-
electric Scheme, Tasmanian Hydro-Electric schemes, Commonwealth
and South Australian Railways and pre-fabricated housing

projects.

EMPLOYMENT OF SCIENTIFIC AND TECHNICAL ENEMY ALIENS SCHEME
(E.B.T.E.A)

4.45 An additional special scheme known as the E.S.T.E.A. which
had been in operation since 1946 for the recruitment of highly
specialised scientists and technicians from former enemy
countries (chiefl& Germans, Austrians and Italians) must also be
noted. This scheme was jointly inaugurated by the Department of
Immigration and the Commonwealth Department of Industrial
Development and the persons selected under it were brought to

Australia at their prospective employer's expense.

4.46 Between 1946 and the end of 1950, only about 80 scientists
and technicians arrived in Australia under E.S.T.E.A. They were
primarily engaged in pure research and industry rather than
secret defence research, as in other Allied countries. In all
cases, these people were subjected to a preliminary security
screening in Germany and were engaged only where a favourable
security report was given. Further, they were on probation for
nine months after their arrival in Australia. After this time,
provided that there was no security objection, approval could be
given for the admission of their wives and families. All
documents examined by the Review indicated that normal security
clearances needed to be obtained and that scientists were
rejected if they were considered unacceptable due to their

association with the Nazi Party.
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CHAPTER 5

SECURITY SCREENING POLICY AND ITS IMPLEMENTATION

SECURITY SCREENING CRITERIA

5.1 When mass migration of non-British migrants from Europe to
Australia commenced in 1947 with the inception of the Displaced
Persons Scheme, it was apparently not thought necessary to draw
up a security screening policy for Australia's special needs.
Instead, reliance appears to have been placed on the screening
steps that I.R.0. would, it was assumed, take and the general
common sense of Australian officers engaged in the selection
process.

5:2 The constitution of the I.R.0. specifically stated that no
international assistance should be given to traitors, guislings
and war criminals and that nothing should be done to prevent in
any way their surrender and punishment. Part II of Annex I to the
Constitution specified the persons who would not be the concern
of the I.R.0. as follows:

'l. War criminals, quislings and traitors.
2. Any other person who can be shown:

(a) to have assisted the enemy in persecuting civil
populations of countries, Members of the United
Nations; or

(b} to have voluntarily assisted the enemy forces
since the outbreak of the second world war in
their operations against the United Nations'.

5.3 A further exclusion was persons 'of German ethnic origin,
whether German nationals or members of German minorities in other
countries'.

5.4 The I.R.0. produced a manual for eligibility officers
which set out the rules for determining who was the concern of
the organization. For the guidance of I.R.0. eligibility

officers, the manual also provided some historical background on
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European areas of interest and case studies of persons who had
been found either within or outside the mandate of the I.R.O.

5.5 Thus, for example in pages 53 to 57, it explained that,
during the German occupation of the Baltic States between

July 1941 and August 1944, compulsory military service was
enforced but there was evidence to indicate that large numbers of
the first battalions of units formed by the Germans in the Baltic
States were volunteers. The I.R.0. eligibility manual provided
the dates of the mobilisation decrees for military service.
Therefore, although the manual stated that members of the S.S.
Police Regiments, the Sicherheitsdienst (Security Service), the
Einsatzgruppen and the Schutzmannschaften were prima facie
outside the mandate of the I.R.0., if an applicant from the
Schutzmannschaften (para-military organization) or the Waffen
5.5. could produce evidence that he was conscripted and satisfied
I.R.0. officers that he did not commit atrocities or otherwise
persecute civilian populations, then he could be considered for

I.R.0. assistance.

1949

5.6 During 1948, a number of press reports appeared in
Australia alleging entry of Nazis and Communists among European
immigrants under the Displaced Persons Scheme. The Director of
Military Intelligence, Colonel C.C.F. Spry, as he then was, saw
the need for two Australian Military Intelligence officers to be
posted to Europe to handle the security checking of migrants and

this was accepted by the Government.

5.7 Two Military Intelligence officers were seconded to the
Department of Immigration and were responsible for advising the
Head of the Australian Military Mission on security matters
affecting the Displaced Persons Scheme. They were responsible for
West Germany, Berlin and Austria. Although they were given no
executive authority, Colonel Spry envisaged that their advice
would carry sufficient weight to make this unnecessary. He
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directed them to evolve suitable counter-measures to minimise the
risk of espionage in Australia by opposing the entry to Australia
of persons: who were at the time, or could have possessed

attributes of, intelligence workers; who could foster subversion:

or, whose background suggested unsuitability for assimilation
into the Australian community.

5.8 Thus, the two Australian Military Intelligence officers
were instructed to initiate arrangements with British, American
and French intelligence agencies and also to keep the Director
informed of matters of general intelligence interest not
affecting the migration scheme. A month after their arrival in
April 1949, they produced an operational directive laying down
the general security procedure based on their application of
Colonel Spry's directions. However, the directive did not attempt

to state the criteria to be employed by them in security checking
of applicants.

5.9 According to these officers, the decision as to whether or
not a person was a security risk was based on 'very broad and
general criteria' and much could 'depend on interpretation'.
However, they stressed that they always tried to be consistent in
their assessments. As far as the Displaced Persons Scheme was
concerned, membership of the Nazi Party and certain affiliated

formations was sufficient for rejection on security grounds.

5.10 However, one of the security screening officers reported
that, for Landing Permits, special cases and the German Workers
Scheme, the Department of Immigration would not always accept
this criterion by itself as grounds for rejection. He stated that
'Security Officers almost invariably recommended rejection
on the grounds that the Nazi Party was an elite organization
and that all available evidence furnished little support for

the deprecations of the "1 was forced” or "I did not know"
variety of membership disclaimer’'.

P 1 In his view membership of the Nazi Party was 'a clear,

indication of ideological preference'. Of more current security
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interest at that time were the political extremists, both of the
left and of the right. However, not infrequently, they were
overruled by the Chief Migration Officer.

1950

5.12 From later documents, it appears that in June 1950 the
Minister for Immigration approved the first statement of criteria
for security checking of European migrants for Australia,
although the record of the actual decision cannot be found. These

criteria appear to have been:

(a) admission to Australia of residents of Iron Curtain
countries or persons who had left those countries within 12
months should be restricted to close relatives unless

specifically authorized by the Minister or Secretary;

(b) persons holding extreme political views, for example,
members of the Communist Party and members of the Nazi Party
not cleared by a Denazification Tribunal were not eligible

for admission;

(c) 1in the case of Germans, only persons nominated by Australian
residents and skilled in a trade or suitable for employment
in an under-manned occupation should be accepted.

LS5

S5s43 When negotiation commenced for the mass migration schemes
with Holland, Italy and Germany to replace the Displaced Persons
Scheme, it became obvious that two officers could not cope with
the security screening. Thus, in May 1951, two officers of the
Australian Security Intelligence Organization were posted to
Holland and Italy. These were in addition to the two Military
Intelligence officers already stationed in Germany.

5.14 At the end of 1951, a special sub-committee of the
Immigration Advisory Council, which included the Director-General
of A.S.I1.0., the Secretary and Assistant Secretary of the
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Department of Immigration and a representative of the Australian

Council of Trade Unions, considered the security aspects of

immigration.

Its conclusions were approved by the Minister on

28 December 1951.

5.15 The December 1951 policy was expressed as follows:

(1)

Note:

(ii)

(iii)

(iv)

Page 67
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that existing policy in relation to the admission of
the nationals of Iron Curtain countries and of aliens
resident in China and Israel should be varied to
provide, as suggested by the Director-General of
A.5.1.0., that the general rule governing the
admission of such persons shall be that exceptional
circumstances outweigh the security objection to
them;

Existing policy restricts the admission of residents
of Iron Curtain countries and Israel and nationals of
those countries who have left the country within
twelve months prior to the date of application to
wives, husbands, children, grandchildren, sisters,
brothers and parents of nominators. Naticnals who
have been outside such countries for more than twelve
months are eligible for admission on the same
conditions as other aliens.

Aliens resident in China are eligible for admission,
subject to compliance with normal requirements,
provided they are nominated by residents of Australia
who are of good repute and not adversely recorded
from a security angle.

that the phrase "exceptional circumstances" used in
recommendation (i) should include close relationship
to residents of Australia (wives, husbands, minor
children, grandchildren, sisters, brothers and
parents),

that, in dealing with aliens generally (including
visitors, persons holding extreme political views and
Germans) it should continue to be the policy that
admission shoula not be approved if, in the opinion
of A.S.I.0., a substantial security risk attached to
the individual's entry - the security tests to be
applied (e.g. membership of certain organisations)
being a matter for A.S.I1.0. to determine; but

that it should be reserved to the Department of
Immigration to depart from the general rule in cases
presenting special features, provided that any such
person is not reported to be a substantial security
risk'.
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.16 The significance of membership of organizations was left
to the Director-General of A.S5.1.0. to decide. In relation teo
Germans, the view of the Director-General was that the following

should be excluded:

'Ex-Servicemen

(a) Military S5.S.
(b) Military intelligence service.

Civilians

(a) Members of the Nazi Party and affiliated organizations
(b) Civilian §.S.

(c) Storm Troopers

(d) Secret Police

(e) Security Service'

L3R Additional exclusions included participants in war crimes
and crimes against humanity. The Director-General was also cf the
view that Nazi Party members not cleared by a Denazification
Tribunal and, if prominent in the movement, even if cleared,

should not be accepted.

1952

5.18 In February 1952, the Director-General communicated these
views to the Senior Security Officer at The Hague and then went
on to say:

'S5 The intention of both the Department of
Immigration and A.S.I1.0. is to exclude those Germans who
could be a security risk in this country. Bearing in mind
that service in the Armed Forces or in some other part of
the war effort would be normal and in fact compulsory for
all able-bodied Germans, we do not wish to forbid entry of
desirable types solely on these grounds. On the other hand,
a satisfactory screening standard is essential because any
action to repatriate migrants due to an adverse background
in Europe or to their activities here after arrival is
confined to extremely bad cases.
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5:19

6. I would like your views at an early date, in
the light of your experience in Germany, on the categories
of persons who should not be permitted to migrate. In
particular, your advice is desired as to the standards
desirable in screening members of the Nazi Party. Perhaps
some distinction can be made between Party executives and
ordinary rank and file members, or on the other hand, some

demarcation based on De-Nazification Tribunal records might
be practicable.

i In view of the fact that a German mass scheme
is about to commence, I desire your reply to be treated as
urgent'.

The first migrants under the German Mass Migration Scheme

in fact arrived in Australia on 5 December 1952.

5.20

The Senior Security Officer's reply explained in

considerable detail the steps taken by the Allies to deal with
members of the Nazi Party and affiliated organizations in the

post-war period. He recommended a system of assessment using

standards based on rank and position similar to those used by
Allied interrogation staff in the immediate post-war period.

Because of doubts as to efficacy and integrity of the

Denazification Tribunals operating in post-war Germany, the
Senior Security Officer recommended that the decisions of these
Tribunals be disregarded.

5.

Page 69

Persons recommended for automatic rejection were:

'(l) all persons released from civilian internment camps in
Category I;

(2) all ex-members of the Abwehr:

(3) all ex-members of the Sicherheitsdienst (S.D.)
including typists, clerks, etc;

(4) all ex-members of the Gestapo:
{5) all members of the S.S. Totenkopfverbande;

(6) all members of the Allgemeine $.5. of and above the
rank of Scharfuhrer (Sergeant);
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(7) all members of the Waffen 5.5. of and above the rank
of Oberscharfuhrer (Staff Sergeant) except those
compulsorily transferred into the Waffen S.S8. from
other military branches after June 1943;

(8) all members of the N.S.D.A.P. holding the appointments
of or above Ortsgruppenleiter (District Leader) or
Gauhauptstellenleiter (State leader) which were
normally held by persons holding the rank of
Gemeinschaftsleiter (First Lieutenant); and ordinary
members who joined the N.S.D.A.P. before or during
1933 and remained members until 1945, except during
periods of military service;

(9) Reichstag members between 1934 and 1945, all members
of the Reichleitung of the Party and its affiliates
and subsidiary organizations;

(10) all members of the S.A. of and above the rank of
Hauptsturmfuhrer (Captain)'.

5. 22 The Director-General approved this recommendation (it was
within his authority under the December 1951 decision) and wrote
to the Secretary of the Department of Immigration on 9 April 1952
informing him of the change to his original recommendation that
all members of the N.S.D.A.P. and affiliated organizations be

excluded from admission into Australia. He said:

'Further consideration has been given to this subject, and
as a result of our screening experience in Germany since my
original recommendation, which is confirmed by the British
Intelligence Division, I am now of the opinion that
membership of the N.S.D.A.P. (and some affiliates) does not
of itself constitute grounds for raising a security
objection'.

.23 However, he pointed out that, while the admission of
ordinary rank and file members and certain low grade officials
and ranks may not have been 'embarrassing from a security view
point', their entry into Australia may have been 'obnoxious to
certain racial or religious groups and could result in adverse
publicity'. Thus, there was no press release on the change in
policy which allowed low ranking members of the Nazi Party to
migrate to Australia. Apparently, this policy was not made public

until January 1960.
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5.24 Colonel Spry perceived this approach to membership of the
N.S.D.A.P. and its affiliates as providing the necessary
flexibility to meet migration requirements while at the same time
allowing 'a considerable degree of latitude to screening
officers'. Nevertheless Colonel Spry indicated his priorities
regarding security screening by his officers in Europe. His

instructions were:

... while adhering generally to the classifications listed
.. bear in mind that the primary factor is the applicant's
current security status'.

5.+25 However, he did ask officers in Germany to provide
Headquarters with reports showing the records and travel details
of any members of N.S.D.A.P. or affiliated organizations who were
permitted to migrate to Australia.

5.26 Further, in a memorandum to his Senior Security Officer in
The Hague on 29 April 1952, the Director-General stressed that
A.5.1.0. was almost totally dependent on the security staff in
Europe to prevent politically undesirable migrants entering
Australia. He directed that specific questicons to elicit whether
or not people had been members of the 'the Communist Party of a
European country or of the Nazi or Fascist Parties' be put to
intending migrants by the Australian selection teams, and that
these questions and answers were to be recorded on each migrant's
papers.

5.27 He went on to explain that the reason for this was that:

'while you may reject any application without proof, once an
alien has evaded the security screen, a strong case is
essential before deportation proceedings may be approved by
the Minister for Immigration, upon my recommendation'.

1955

5.28 In May 1955 the Director-General of Security sent the
Secretary of the Department of Immigraticn a copy of revised

security criteria for German nationals seeking to enter Australia
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both as migrants and as visitors. A copy of the document was also
sent to the Prime Minister. The Director-General drew the
Secretary's attention to the more limited categories for
automatic rejection and to the point that membership of the Nazi
Party was 'not of itself ground for security objection either as
a business visitor or as a migrant'.

5.29 German applicants for permanent residence in Australia
including those in the assisted passage scheme and the landing
permit applicants were to be divided into two security
categories. Firstly, those to be rejected immediately upon
application; and secondly, those to be subject to detailed
investigation and consideration with the decision based on the

merits and circumstances of each case.

5.30 Rejection categories were:
(a) war criminals found guilty of crimes against humanity;
(b) members of any resurgent Nazi groups;
(c) members of the Communist Party of Germany (K.P.D.);
(d) agents of hostile intelligence services;

(e) members of the German civilian security police
(Sicherheitsdienst or S.D.) and of similar German-
controlled organizations in occupied territories;

(f) members of the Gestapo (secret police); and

(g) concentration camp staff, including the
Totenkopfverbande or Deaths Head formations of the
Waffen S5.S. and camp staff who were recruited from the

Allgemeine S.S.

53] Categories for consideration and investigation were:

(a) 1individuals on the United Nations War Crimes Commission
(U.N.W.C.C.) list or on the Central Register of War
Criminals and Security Suspects (C.R.0.W.C.A.S5.5.);

({b) all ranks of the Allgemeine 5.5. and Waffen S5.S.;
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(c) prisoners of war and civilians interned in Russia

particularly those who had attended ANTIFA (anti-
Fascist) schools;

(d) members of the East Zone Communist Party (S.E.D.);

(e) officials of the Nazi Party of Ortsgruppenleiter
(District Leader) or above;

(f) members of the Abwehr (German military intelligence);

(g) certain elements of the Hitler Jugend (Hitler Youth)
selected for their fanatical devotion to Nazism;

(h) applicants submitting fraudulent documentation;

(i) perscns suspected of potential subversive activities;
(i) members of East Zone para military forces;

(k) members of the S.A. (Sturmabteilung)

5.32 German business visitors who were in those categories
listed for rejection of migrants would be likewise rejected.

e )i The factors taken into account when arriving at a decision
on particular cases were to be:

(a) degree of activity;

(b) length of membership;

(c) rank attained and salary;

(d) date and circumstances of recruitment;

(e) false statements by the applicant.

5.34 Despite the explicit security screening categories which
were introduced in 1952 and modified in 1955, a memorandum from
the Director-General to his Senior Security Officer in The Hague
of 28 July 1953 advised that 'it would be unwise te lay down any
hard and fast rules for determining the exact basis for the
raising of a security objection'. He also thought that, because
security procedure dealt with the 'human element', it had to be
sufficiently elastic to allow for a reasconable decision in

varying circumstances.
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%235 Thus, in the Director-General's view 'the various policy
directives which you have received from time to time are designed
more to guide, than to bind you to a specific course'. He
therefore provided some general considerations for the assessment
of particular cases. In general security screening officers were
to give every consideration tec the raising of a security
objection if the applicant's background showed a history of:

'{fa) acts in the nature of espiocnage;
(b) association with foreign agents;:

(c) public statements which can reasonably be considered as
seditious or treasonable to the Commonwealth or
friendly powers;

(d) affiliation with any organization which seeks to alter
the form of Government of the Commonwealth of
Australia;

(e) being influenced by or subject to the dictates of any
foreign power;

(f) advocacy of revolution or use of force to bring about
political or economic changes'.

5.36 The Director-General thought that in mass migration

schemes the problem was 'relatively simple':
'Where necessary, doubtful cases should be subject of
discussion between you, the selection officers and the Chief

Migration Officer. The interpretation of "doubt" should be a
matter for you alone'.

5.37 However, in landing permit cases where sponsorship was
involved, 'a little intelligent anticipation' was required.
A.S5.1.0. officers were informed that in the majority of these
cases it could be accepted, almost beyond doubt, that an appeal
would be made. Security officers must be prepared to support
their decisions in such cases with details when challenged.

CURRENT SITUATION

5.38 Since the commencement of the A.S.I.0. Act 1979
(1 June 1980), A.S.I.O. has been subject to the constraints of
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that Act regarding advice to D.I.E.A. in the form of security
assessments on applicants for entry to Australia.

5.39 Thus, communication by A.S5.I1.0. to D.I.E.A. of information
that an applicant was, or was suspected of being, a war criminal
could only be justified on the basis that it was in some way
relevant to security as defined in that Act.

5.40 In a communication to D.I.E.A. dated 20 June 1986,
A.8.7.0. said:

'Please be advised that ordinary membership of the Nazi
Party unconnected with evidence of criminal activity or of
membership of an agency associated with war crimes, has not
been ground for security objection since the mid-50's.
Security checking was directed towards identifying those
migrants who may practise or be expected to practise neo-
Nazi beliefs in Australia - the security check was seen as
dealing with current threats not histeorical ones. This
situation is reflected in the definitions of security in the
ASIO Act.

2. The issue of whether or not former members and/or
officials of the Nazi Party and/or officials of German state
organs and/or military and accused or convicted war
criminals should be admitted to Australia involves a
security question only where such persons may be thought to
pose a threat to Australia by seeking to carry out similar
activities. Given the age of those who fought in World War
IT it is considered that the number of former war criminals
and/or member of the Nazi Party seeking to migrate to
Australia would be extremely small'.

5.41 The Report of the Royal Commission on Australia's Security

and Intelligence Agencies in relation to A.S.I1.0. said at p.232:

'10.17 There is a danger, in the absence of clear guidance
as to its purpose, that a security checking procedure such
as that applied to people wanting to enter Australia can
become ineffectual. I see a clear need for delineation of
the object of the process by reference to, but in more
specific terms than, the ASIO Act's definition of security.
There should be a statement of the kind of people whom it is
desired to keep out of Australia'.

5.42 The Commission recommended that action be taken to
determine formally the appropriate criteria to be applied by
A.S5.1.0. in assessing whether a foreign person seeking to enter

59

Page 75
nla.obj-1665125943
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

or stay in Australia constitutes a security risk. However, to

date, this has not been done.

COMMENT

5.43 Until the December 1951 statement, the criteria made no
specific reference to exclusion on the grounds of war crimes. The
absence of any specific criterion or direction on the subject
before that date is probably explained by an unconscious
assumption that the very elaborate and apparently comprehensive
and thorough system for arrest and prosecution of war criminals
set up by the Allies in Europe at the end of World War II,
coupled with the preliminary selection processes of I.R.O.,
removed any possibility of a war criminal reaching the Australian

selection officers.

5.44 Australian security and selection officers who served in
Europe at the relevant time whom I interviewed emphatically
asserted that 'it went without saying' that war criminals should
be rejected for selection and that they unquesticnably proceeded
on this basis. While it would undoubtedly have been much better
if the security criteria for selection had, from the outset,
specifically referred to war criminals so that the minds of
selection and security officers would have been clearly focused
on the issue. However, it cannot, I think, be inferred from the
omission of a specific reference to war crimes during this early

period that there was a tacit policy to admit war criminals.

5.45 Beginning in December 1951, the criteria certainly
referred to war crimes and provided varying rules for
distinguishing between different classes of membership of Nazi
Party and like organizations. This probably reflected a dawning
appreciation of the limitations of the previous security checking
process, the newly assumed role of A.S5.1.0. as to security
checking in Europe, the increasing number of Germans accepted for
immigration and the pending German Mass Migration Scheme. It may
be noted that the 1955 criteria limited automatic rejection as
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regards war crimes to persons found guilty of crimes against
humanity while persons on the U.N.W.C.C. list or the
C.R.0.W.C.A.S5.5. were placed in the category for consideration
and investigation. As to this, it must be remembered that by
1955, seven years had elapsed since compilation of the U.N.W.C.C.
list and even longer since C.R.0.W.C.A.S.S. It may well have been
thought that, by that date, inclusion of a person's name on
either list, not followed by conviction, was a matter more
appropriate for investigation than automatic rejection.

5.46 A conspicuous feature in the changing criteria was, of
course, the relaxation by stages of the rules as to significance
of membership of the Nazi Party and like organizations. The
December 1951 criteria required the rejection of any member of
the Nazi Party, but this was a more severe approach than that
taken by the International Military Tribunal in 1946 which
declared criminal only the Leadership Corps of the Party. This
restriction was substantially relaxed in April 1952 and by 1955
only membership above a certain level required consideration.
Most people would recognize this relaxation as the inevitable
result of the passage of the years, springing from a desire that
the great bulk of Germans should not be shut out from the peace-
time world. However, it would have been wiser to disclose this
relaxation to the general public when it occurred rather than
several years later. Not only was the public entitled to know of
the decision, but publication would have avoided confusion when
instances of admission of Nazi Party members came to light.

5.47 As to the present position, in the light of the present

age of the persons involved, the question of entry of World War

IT war criminals into Australia in the future is probably of very
little practical significance. However, the Government should
note that A.5.I1.0. is constrained by its present legislation in
the advice that it can give to D.I1.E.A. as to persons convicted
of, or suspected of having committed, war crimes; communication
of such information by A.S.1.0. on the basis of mere abhorrence
by the Australian community as to such crimes would not be
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authorized by the Act. On the other hand, nothing in the A.S.I1.0.
Act prevents D.I.E.A. obtaining information as to commission of
war crimes from police authorities in the applicant's country of

origin as it now obtains information as to ordinary criminal

convictions.

5.48 A possible practical course is that D.I.E.A. should, in
the case of the few applicants for immigration born before, say,
1924, take steps to ensure that it receives information as to

possible commission of war crimes.

5.49 Consideration could, however, also be given to amendment
of the A.5.1.0. Act to remove so far as persons seeking to enter

Australia are concerned, the present requirement of the Act that
the obtaining and communication of information should be for the
purposes of security. Circumstances are conceivable where
A.5.1.0. overseas comes into possession of information that a

proposed migrant has committed a crime, whether in World War II
or in some subsequent conflict, of such an abhorrent nature that
the Australian community would object to his presence in

Australia.

5.50 Yet the circumstances of the deed may make repetition in
Australia highly unlikely and it will thus be debatable whether
communication of the information by A.5.1.0. to D.I.E.A. would be
for 'purposes relevant to security' in terms of paragraph

17(1) (b) of the A.S.I.0. Act. It seems to me that such doubt
should be removed by amendment of the Act to permit A.S5.I1.0., in
relation to persons seeking entry into Australia, to obtain and
communicate information, not only for purposes relevant to
security, but also as to commission of a war crime which could be
defined in terms of Article 6 of the Charter of the Nuremburg
International Military Tribunal quoted in paragraph 1.4 above but

not confined to crimes in World War II.
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REGIONAL DIRECTOR'S LETTER OF 14 FEBRUARY 1952

5.5l The A.B.C. series drew attention to a letter of

14 February 1952 from the Regional Director, N.S5.W. to the
Director-General indicating a lack of knowledge as to the
criteria applying from time to time as to exclusion of members of
the Nazi Party from migrant selection.

55e The A.B.C. series deduced from this letter that 'there
were no criteria for screening Nazis, even high ranking Nazi

cofficials, even Nazi war criminals, from entering Australia'.

5.853 Certainly at the date of the letter, criteria as to
exclusion of war criminals and Nazi Party members had been
articulated although not long before. The writer of the letter is
now dead and when I interviewed Sir Charles Spry, I sought his
explanation for this letter. His answer was that the writer of
the letter had not been stationed overseas nor had he worked at
A.S.I1.0. Headguarters. He could thus have been unaware of the
criteria applied at overseas posts for selection of migrants for
Australia.

THE IMPLEMENTATION OF THE SECURITY SCREENING POLICY

5.54 I shall discuss this under three headings:
1) In Germany

2) In Italy

3) In Holland

P —

(1) IN GERMANY

5.55 Most of the individuals of interest to the Review entered
Australia from Germany under the Displaced Persons Scheme.
Therefore, the security aspect of the immigration selection
procedure and the security screening procedure in that country
will be covered here in considerable detail. The Review's
examination of the system indicates that, although precautions
were taken, there were gaps in the security screening net through
which unwanted persons inevitably slipped.
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5.56 It will be convenient if I discuss this in three stages -
what happened before the arrival of two Australian security
officers in April 1949, what happened after their arrival and
what happened after A.S.1.0. officers assumed responsibility for
security checking of migrants in Europe.

Before the arrival of Australian security officers in April 1949

B b From the first shipment of displaced persons for Australia
in November 1947 until April 1949, there were in effect three

steps in the security checking of migrants:
(1) the I.R.O. screening for eligibility;
(2) the interview by Australian selection officers; and

(3) the check by the Combined Travel Board before issue of a
travel permit.

(1) I.R.0. screening

5.58 The first stage of the screening was the responsibility of
the I.R.0. Applicants for I.R.0O. assistance were required to
provide evidence that they were 'bona fide' refugees within the
I.R.0. mandate. It will be clear from the criteria stated in
paragraph 5.2 above that this process, if it had operated as
intended, would have eliminated war criminals, collaborators and

persons who had voluntarily assisted the Axis forces.

5.53 The screening process was intended to involve questioning
of applicants as to their war-time activities. I.R.0. officials
were also instructed to require applicants to produce their
personal identity documents which should, in most cases, have
disclosed those activities. As to the questioning, much of course
depended on the experience and interest of the questioner and the
truthfulness of the applicant. The I.R.0. screening documents for
Germany seen by the Review suggest that I.R.0. officers by and
large attempted to ascertain the applicants' war-time activities
and indeed, it must be said, the details in these documents
compare favourably with the information recorded by Australian

selection officers at the later selection interview.
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5.60 Identity documents were of course a conspicucus feature of
life in war-time Europe and particularly Germany, but documents
could be forged and absence of documents in respect of a crucial
period could be (and were) accounted for by fire, theft or loss
during ewvacuation.

Bkl In Quiet Neighbours, Ryan said:

But the IRO's investigations were superficial and, in
the eyes of some, corrupt. One employee of the DP Commission
who worked closely with IRO staff resigned in disgust,
calling the IRO certification process "a complete racket."
Many of the IRO clerks, he charged, were former
collaborators themselves who coached the applicants in the
techniques of successful deception or who simply filled out
the papers on behalf of applicants, submitting them for
rubber-stamp approval by unsuspecting IR0 officials'.

5.02 Several former Australian selection officers reported
rumours as to corruption in I.R.0O. Most, after several years
experience, were convinced that I.R.0. screening processes were
not reliable and were ineffective in many cases in screening out
ineligible persons. No evidence came to the notice of the Review
of corruption on the part of I.R.0. officers. (Of course my
inquiries were not directed to this matter). Many instances,
however, have come to notice where this screening was ineffective
to remove ineligible persons. In most cases, this appears to have
occurred because the applicant failed to disclose relevant

information or gave false information to I.R.0. officials.

563 Several instances are recorded where the I.R.0., in
presenting D.P.s for selection for migration to Australia,
ignored the criteria laid down by Australia. In July 1949 the
Chief Migration Officer informed the Head of Mission of 'a bad
lapse on I.R.O.'s part' allowing D.P.s who had been deferred or
rejected to be included in a train party for the embarkation port
of Naples.:The error was not detected until well after the
sailing dates. One of these people had been rejected in February
of that year because he had no papers. The I.R.0., as they did on
numerous occasions, presented the man again in March of that
year. This time the Chief Migration Officer, in view of doubts
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about his suitability, rejected him. Disregarding the 'clear
noting by the I.R.0. man himself that the D.P.s were either
deferred or rejected' and the understanding that only cleared
cases.would go to Naples, the I.R.0. included these D.P.s in the
train parties. These people were subsequently allowed by I.R.O.
to proceed by ship from Naples to Australia, undetected by

Australian officials.

5.64 Before leaving the I.R.O. part in the screening process, I
should mention that the A.B.C. series asserted that Major-General
Galleghan, the Head of the Australian Military Mission, was
'Head' of the I.R.0. and 'in a unique position to assist the
immigration to Australia of persons who had been of assistance to
allied intelligence organisations'. While Major-General
Galleghan, now deceased, was an Australian delegate to I.R.O.,
and, for one year Chairman of the Executive Committee comprising
representatives of member Governments, this office carried no
administrative functions. The Executive Head of I.R.O. was the
Director-General. I would not think that Major-General Galleghan
could be described in any real sense as 'Head of I.R.O.'. He
would have had considerable influence as to major policy
decisions, but was unlikely to have been involved in the day to

day operations of I.R.O.

(2) The interview by Australian selection officers

5.65 The second stage of the security screening procedure at
this time was the check made by the Australian selection team. It
consisted of an interview by selection officers and a medical

examination by an Australian doctor.

5.66 The first version of the selection report form included
spaces for details on aliases, war service, membership of
organizations, for example, N.5.D.A.P. and German Labour Front
(D.A.F.). In addition, the interviewing officer was meant to
indicate whether or not the interviewee was a German citizen or a
collaborator and the details of his D.P. camp record. These
details were substantially completed in the forms seen by the

Review.
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5,67 In 1948, however, the selection report format was
modified. It was printed on both sides of a five by eight inch
card, allocating only five eighths of an inch to security
details. Under the heading 'security' there was '(a) Reason for
coming to Germany etc.', then the letters '(b)' and '(c)' with no
indication of what security questions were to be covered. A
number of former selection officers informed the Review that they
always questioned D.P.s on their war-time occupation and their
political affiliations. However, the majority of selection cards
examined by the Review do not record these questions and answers.
The reason for coming to Germany was usually recorded in brief
terms, such as 'fled from Russians' or 'forced labour', but other
security questions and answers were not recorded at all. In most
cases a bracket was drawn around the letters '(b)' and '(c)' with
the word 'passed' written beside it in the selection officer's
handwriting. In other cases, '(b)' and '(c)' were left blank.

5.68 Certainly, as I have said, the details completed by
Australian selection officers in the new form compare
unfavourably with the information recorded in most I.R.O.
documents seen by the Review. In fairness, however, it must be
noted that the selection documents examined by the Review are
those of persons now the subjects of allegations of war crimes
and are therefore not a representative sample. Further, no
records are now available of persons rejected by selection
officers at time of interview.

5.69 However, the overall impression derived from perusal of
the selection documents is that the questions asked by Australian
selection officers as to the war-time activities of the applicant
were limited and not of a very searching nature. In the early
stages, the limitations of the I.R.0. screening process were not
generally perceived and reliance was probably placed on that
process by Australian selection officers.

5.70 By all accounts, the great majority of Immigration

selection officers were conscientious young ex-servicemen.
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However, they were given virtually no training for their
interviewing task, many lacked European experience and very few
had any facility with foreign languages. Australian selection
officers were confronted with the strange and difficult situation
of a still chaotic Germany. The selection teams were under
constant pressure from both the I.R.0. and the Immigration
Department to process the requisite number of displaced persons
to fill the ships scheduled to leave at specific times. When the
pressure was on, they were not only required to travel from one
processing centre to another, but also to work long hours with
very little free time. On these occasions, it was not unusual to
process 100 displaced persons per day. In the view of one
selection officer, the processing system for displaced persons
was too often 'like an assembly line'. He had hoped that the
I.R.0. was carrying out its responsibilities properly because his
uppermost concern was with filling the ship. In retrospect, he
believed that selection officers had placed a 'naive trust' in
the I.R.O.

5. 7L One former selection officer who spoke fluent German told
the Review that he had always used an interpreter and did not
allow the interviewee to know about his ability. In this way, he
was more able to detect misinterpretations and attempted
deception. Further, he was able to check and translate
information written in German on I.R.0. forms. He believed
Australian selection officers were handicapped by their lack of
knowledge of European languages.

B: T2 Displaced persons often presented stories which appeared
plausible but which could not, in most cases, be easily verified.
For example, in answer to the question as toc why they had come to
Germany, the explanations were usually of two kinds: first, that
they had been forcibly conscripted for labour camps in Germany;
or second, that they had fled from the Russians. The date that
they crossed the border was taken as an indication of the
accuracy of their statements; those who had entered Germany prior
to September 1944 (other than as forced labourers) were liable to
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be suspected of having collaborated with the Nazis. Another
problem related to applicants who claimed to have been students,
farm labourers or minor clerical workers in eastern Europe during
the war years, even though their age, bearing and apparent
abilities might have suggested a wider experience. Forged
documents were not difficult to obtain, so documents were, it was
claimed, carefully inspected at the time of interview, but there
was usually not much time available for this.

5.73 Two cases came to the notice of the Review involving
Austrians who had emigrated to Australia under false identities
using I.R.O. identity documents purchased from Latvian medical
students who had been given displaced persons status by the
I.R.0. After arrival, one of these people made a statement
disclosing the circumstances under which he secured his passage
to Australia. Subsequent investigations revealed a further
undetected person who had emigrated under the same circumstances
and uncovered a number of persons connected with the sale of
false papers. Both of these illegal immigrants, one of whom was

also a security suspect, were deported from Australia as an
example to others.

5,74 After some time in the field, the more conscientious
selection officers were able to build up their knowledge of the
European war-time situation. Some thought that they had developed
a certain 'instinct' for detecting undesirable applicants for
migration. In the case of S.S. members, their suspicions could be
confirmed by the blood group tattoo under the upper arm or the
scar from its removal. Australian team doctors were alerted to
examine applicants for these signs.

5.75 The Australian selection team was particularly concerned
that the first shipment of displaced persons was of a very high
standard. The Review was told that they were conscious of the
possibility of 5.5. camp guards being recognized in Australia by
former concentration camp victims thereby jeopardizing the whole
Displaced Persons Scheme. In spite of what was thought to be a

very thorough check for this first shipment, two former S$.S.
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members managed to pass through the Australian selection team to
reach the pre-embarkation camp at Diepholz, probably by causing
other persons to substitute for them at the medical examination
which. should have revealed the S$.5. tattoo. They were, however,

detected and steps were taken to prevent a repetition.

5,786 This strict checking procedure may have been relaxed for
later shipments. Early in 1948, there were allegations made to
the Commconwealth Investigation Service (C.I1.S.) in Western
Australia that former S§.5. members had been included among Baltic
immigrants. A number of D.P.s were scrutinized by a Military
Intelligence officer and discovered to have slight scars which
may have been from the removal of tattoos. However, in the
cpinion of the Minister for Immigration, Mr Calwell, the report
on this matter from the C.I.S. was 'a farrago of nonsense' and
the Secretary of the Department subsequently informed the
Director of C.I.S. that such markings were grounds for rejection
by selection officers. The Secretary's veiled message to the
Director of C.I.S. was that this was Immigration business.
Moreover, he stated that:

'... hasty conclusions as to the security risk of certain

classes of migrants ... do much harm not only to worthy
people but, to our immigration plans ...'.

5 TT Former selection officers stressed that, although the
emphasis was on numbers of D.P.s to fill ships, the rule they
used for selection was 'when in doubt, reject outright'. Their
rejection rate was thought to have been higher than selection
teams of other resettling countries and Australians had the

reputation of being 'tough'.

5:78 In a report to the Secretary on 12 October 1950, the then
Chief Migration Officer stated that in order to 'combine a
reascnable rate of work with the optimum quality of work' the
number of D.P.s to be selected by the 11 Australian selection
teams should be between 1000 and 1200 per week. He reported that
their 'best figures' for 11 teams under the D.P. scheme averaged
1500 to 2000 per week and their 'worst' between 600 and 800.
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(3) Check by the Combined Travel Board before issue of a travel
permit

5.79 Before May 1949, the third and principal security check

was made after the I.R.0O. sent the particulars of each selected

D.P. to the Combined Travel Board in Bad Salzuflen. The Combined

Travel Board issued persons security cleared with Temporary

Travel Documents (in lieu of passports) and Exit Permits which

were required for anyone leaving occupied Germany.

5.88 The Combined Travel Board comprised representatives of the
security and intelligence services of the British, the United
States and French occupation forces. Before the travel permits
were issued, the personal details of each D.P. were submitted to
the three Western intelligence authorities: the British
Intelligence Division at Herford; the U.S. Army Office of the
Director of Intelligence at Heidelberg; and the French Surete at
Baden Baden. Objection by any one intelligence organization was
sufficient for permit issuing officers to refuse a permit. The
particulars of any objection were sent by letter to the Combined
Travel Board at Bad Salzuflen.

5.81 However, it cannot be ascertained from Australian records
what was done by each agency. It was assumed by Australian
officers at the time that it involved a check with the B.D.C. but
the limitations of that process are discussed in paragraph 3.26
above.

5.82 This checking stage was probably quite effective for
Germans, but for non-Germans it was of doubtful efficacy.

After the arrival of two Australian security officers in Europe

5.83 As previously stated, in April 1949, two Australian
Military Intelligence officers were posted in Europe and made
responsible for advising on security matters affecting the
Displaced Persons Scheme. Before their arrival, there was no
Australian security officer performing duties in relation to the
scheme. A person intended by Mr Calwell for security work had
become a selection officer.
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Shortly after their arrival, the officers drew up a

directive covering their functions reading:

'a)

b)

z)

d)

e)

g)

h)

i)

To carry out such security duties or investigations
that may be allotted by the Head of the Mission or the
Chief Migration Officer.

To report on security matters to the Chief Migration
Officer and to keep him informed regarding the security
aspect of all immigrants, Displaced Persons, Landing
Permit Holders and German Workmen.

To co-operate and work with all Selection Teams in the
field.

To institute checks on all applicants for immigration
to Australia and to make recommendations to the Chief
Migration Officer according to the result of these
checks.

Interrogate and assess doubtful cases on which 'no
trace' is disclosed by agency checks.

To keep all Selection Teams and other interested
officers informed on those aspects of general
information and security which will be helpful to them
in the execution of their duties.

To liaise and co-operate as closely as possible with
the various Security and Intelligence Agencies such as
Combined Travel Board; British Intelligence Division;
Counter Intelligence Corps, U.S. Army; Intelligence
Organisation, (British Troops Austria); British Army
Intelligence and Security Service; Berlin Document
Centre, French Surete and various others, so that their
wide resources are made as far as is possible available
to the Mission. This includes their carrying out
records checks on all immigrants, making special
investigations and making available any information
which is helpful to maintaining the Security of
Australia.

To maintain a current index of all potential applicants
whose immigration is considered undesirable.

By use of contacts in D.P. Camps and I.R.O.
Establishments to establish an unofficial information

network.

To check, investigate and report from the security
angle upon conditions in the various camps and
Processing Centres so as to minimise malpractices,

adverse propaganda etc.
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k) To carry out "snap" checks against Exit Permits and
ensure that the normal documentation checks are being
carried out and are reliable.

1) With the backing of the British and American
authorities to ensure that certificates offered by
prospective immigrants, (especially German Police
certificates), are genuine.

m) To work through those U.S. and British Army agencies in
direct contact with the German Polezei Praesidium on
cases of subversive activities affecting the Australian
Migration Scheme'.

5.85 It was intended that the activities of these cofficers

would be super-imposed on the pre-existing three stage security
checking system.

5.86 The actual steps taken by these officers by way of
security checking are recorded in a report by one of these
officers compiled in February 1964 as follows:

'Lists of applicants or individual cases were submitted to
the Security Office, Cologne where local checks were carried
out against local records which included Canadian and
American and Australian security rejections. Checks were
then initiated with the principal agencies - Berlin Document
Centre, Intelligence Division and Counter Intelligence
Corps. Depending upon the background of the applicant and
when deemed necessary, checks were also made through the
following channels:

Intelligence Organisation and C.I.C. Austria, French and
Belgian Surete, Swiss Police, British and United States
Army Intelligence, Field Security Sections and Regional
Intelligence Offices’'.

B..87 In addition, applicants whose background was considered by
selection officers to be doubtful were subject to an additional
interview by the security officers. The report noted that:

'... from 1lst January to 30th June, 1951, some 12,000

applicants were screened of whom approximately 500 were
rejected on security grounds'.

5.88 One of these officers operated in the U.3. Zone and cone in
the British Zone. They were expected to visit Australian

selection teams operating at particular centres as required to
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interview applicants put aside by selection officers on security

grounds for further questioning.

5.89 By all accounts, the advent of these officers brought

about a marked improvement in the security checking process:

by personal contact with the British and U.S.
intelligence centres they were able to obtain speedier

reports and, where appropriate, additional information;

by contact with their Canadian counterparts and others,
they were able to build up their own lists of persons who

should be rejected;

. they were able to conduct effective interviews of
applicants put aside on security grounds.

5.90 Apparently it took one year, that is, until May 1950, to
establish close relationships with British, Canadian and U.S.
intelligence organizations. By the end of 1950, the Australian
security checking system had significantly improved.

5.91 However, important gaps remained in the net. The first
related to the limitations in the data held by the B.D.C. as to
East Europeans. These limitations appear to have been echoed in
the data held by the British and U.S. intelligence agencies in
West Germany, but it has proved very difficult to determine what
that data encompassed. One would expect, for instance, that the
data included the C.R.0.W.C.A.S5.5. and U.N.W.C.C. lists but the
fact that two persons on the latter list and one person on both
lists were accepted for migration to Australia, presumably after
being cleared by these agencies, raises doubt in that regard.
Neither of these lists were held by the Australian officers, but
they said that at times they consulted copies held by other

agencies.

5.92 The second gap lay in the geographical limits of
responsibility of the two officers. France for instance was not
covered by them. While there was no mass migration scheme in

74

Page 90
nla.obj-1665121629
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

relation to that country, a number of migrants came from there by
way of landing permit card. Until 1951, these persons were not
security checked. Similarly, persons resident in the U.K., but
coming from the Continent seeking Australian landing permits,
were not security checked in Europe. In this way, several persons
of interest to the Review entered Australia. Italy was another
significant gap, but this will be dealt with separately.

553 However, many people were detected as undesirable and
rejected on security grounds. The figures of persons rejected on

security grounds for three months ending 31 December 1951 are of
interest:

Cerman workers selected for special projects . . . 146 (29%)

Displaced persons selected in Germany . . . . . . 127 (15%)
(This does not include persons rejected by
selection officers)

Landing permit holders in Germany . . .
(This low figure may be explained by securlty
officers' doubts as to their role in these cases)

. - 23 (3%)

After A.S5.1.0. officers were posted to Europe for screening
purposes

5.94 A.5.1.0. was established in 1949 and Colonel Spry was
appointed Director-General in June 1950. Following negotiations
with the Department of Immigration, an A.S.I.0. officer was
posted to The Hague in May 1951 as Senior Security Officer. This
was followed by the posting of A.S.I1.0. officers to Italy

(June 1951) Germany (to replace the Military Intelligence
officers), Greece (January 1952), Austria (November 1954), U.K.
(1956) and Denmark (1957).

5.95 A conference of security officers and the C.M.0. held in
Cologne on 8 September 1951 identified the need to clarify
questions of security criteria and procedure. Subsequently,
Colonel Spry with the help of his Senior Security Qfficer 1in The
Hague, developed the policy on security criteria for European
Migrants (see paragraph 5.15) and issued instructions to ensure

uniformity of screening procedures throughout Europe. These
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instructions were based on the procedures already established in

Germany.

5.96 . From an early stage, differences of views arose between
the Department of Immigration and A.S.I1.0. The Department
asserted that the C.M.0. must have the final say as to selection
of migrants and A.S.I.0. officers (who were paid by the
Department) must be subordinate to him. A.S.1.0., for its part,
asserted that it must have the final say on questions of security
but conceded that it did not have the executive authority to

prevent persons entering Australia.

597 The tensions between the two organizations are apparent in
documents relating to the embarkation of a number of migrants
from Germany without security clearances from 1953 to 1958. These
clearly establish that, on numerous occasions during this pericod,
the C.M.0. and his successor from 1954 allowed migrants under the
German mass migration scheme to leave Germany for Australia

before security inguiries had been completed.

5.98 In a letter to the Secretary of his Department dated

2 November 1954, the C.M.0. answered a complaint by the Director-
Ceneral which quoted 'concrete cases' of migrants who had
embarked for Australia before security inquiries were complete.
He indicated that, from the time the Australian-German Migration
Agreement came into effect in August 1952, there had been a
consistent problem with filling ships at short notice without
time to build up a backlog of migrants waiting for embarkation.
He therefore believed that he was 'compelled' to notify
applicants that they had been accepted before security clearances
were available or in some cases complete. Relying on the fact
that in most cases the results became available before departure,
the C.M.0. took it upon himself to 'anticipate clearance' to give
'the great bulk of applicants who were certain to be cleared
sufficient time to prepare themselves for embarkation'. He

explained that:
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... even though there was clearly a small chance that
someone would get away who should not get away on this
system, the only alternative to using it was empty, or
partly empty, ships and unrealised departmental programmes’.

5.99 A number of these migrants were discovered to have
security histories that would have warranted rejection on the
criteria then applying. The reaction of the security officers
concerned was one of alarm and frustration. In a memorandum to
the Director-General of Security dated 15 June 1953, the Senior
Security Officer had written:

'This raises a most important aspect of the security
checking. In the first place, it is not possible to continue
to bring pressure to bear on the checking agencies. Secondly
it is undesirable and contrary to instructions that migrants
should be allowed to embark for Australia before completion
of the security check. Thirdly, it is not possible to
prevent migrants from being embarked if the Chief Migration
Officer directs that they are to be taken to Australia'.

5.100 Further correspondence ensued but the problem was not
resolved. Clearly the responsibility that the Department
perceived to fill quotas and adhere to arrangements with the
I.C.E.M. took precedent over compliance with security screening
procedures. The Department was willing to accept the risk
involved, maintaining that it was small.

5.101 There are additional instances of a later C.M.0. granting
visas to migrants, some of whom actually departed for Australia,
before results from security checking agencies had been received.
The most striking example of these was a member of the Totenkopf
unit of the S.S. notorious for providing concentration camp
guards, who was granted a visa by the Chief Migration Officer,
Cologne in May 1958 before security inquiries were completed. In
a subsequent letter the Director-General remonstrated with the
Secretary asserting that the record of this case 'could be used
as a serious reflection on the effectiveness of the screening of

migrants and would reflect adversely on both your Department and
this organization'.
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5.102 The Director-General, however, accepted that there were
mitigating factors, in particular the youth of the migrant who
may have been genuinely unaware of the atrocities committed by
the unit and the fact that his service was actually in the Tank
Division of the Totenkopf. The Review has not been able to
determine whether or not this particular person was actually

permitted to embark for Australia.

What gaps remained in the security screening process after the
arrival in Europe of A.S5.1.0. officers?

5.103 Undoubtedly, the screening process in some respects at
least became more effective. The problem as to limited numbers of
security officers and geographical distribution largely
disappeared. Screening criteria were formulated. Uniform
screening procedures were developed and applied. Between 1951 and

1955, there appears to have been some improvement in access to

screening data.

5.104 Problems, however, remained. There was the tension
described above between A.S5.I.0. and Immigration. Clearly, the
Department took risks in allowing persons to leave Europe before
security clearances were given and this resulted in persons being
accepted who should have been rejected under the criteria then
applicable. However, no instance has come to notice where a
person so accepted could be described as a war criminal for the

purposes of this Review.

5.105 The gaps in the B.D.C. data as to non-Germans remained. As
in the case of the pre-April 1951 period, it has not been
possible to establish what relevant data was held in the U.S. or
British intelligence centres but correspondence between the
security officer stationed in Germany and the British
intelligence centre of June 1959 sheds some light on the position

at that date.

5.106 This reveals that at that date the British centre

recorded:
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' (i) "War Criminals Unreleased - British Zone - at
lst November, 1953"

(ii) The survivors of those War Criminals whose names
appear in a Foreign Office Research Department
publication dated June 1949 entitled "Some Noteworthy
War Criminals (Tried by Courts other than German)"

These names will all be of persons actually sentenced'.

5.107 The letter went on to say that records would only be
retained of particularly obnoxious Nazis but records of Gestapo
and S.D. would be retained. Names in C.R.0.W.C.A.S.S5. had never
been registered at the British centre.

5.108 It is fair to say that the British letter indicates a
marked diminution in the perceived need to detect war criminals
not yet convicted. Sir Charles Spry when shown this
correspondence said that he had not previously seen it.
Certainly, in that same year he wrote to the Department of
Immigration strongly urging the retention of the B.D.C. checks.
He said:
'Party members who were major war criminals are well known
even outside Intelligence circles, and ordinary membership
of the National Socialist Party is nowadays disregarded, as
being something which a German could not well avoid. Hence
the main value of check is to show up senior officials of
the Party (who can be taken to be fully indoctrinated and
fanatical Nazis) and minor war criminals such as
concentration camp guards. The exclusion of such from
Australia is primarily a matter of general Government
policy, taking account of public opinion, and, in
particular, New Australian public opinion ... Personally, I
would oppose on principle the abandonment of any check,

which offered a reasonable possibility of yielding useful
information ...'.

(2) IMPLEMENTATION OF SECURITY SCREENING POLICY IN ITALY

5.109 Until the establishment of the [talian Mass Migration
Scheme in June 1951 Italians entered Australia under the landing
permit system, which required that every applicant must have a

sponsor resident in Australia. Sponsors were checked by
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authorities in Australia and their nominees were rejected if
these checks proved unsatisfactory. Security checking was also
carried out in Italy, but Australian officials differed in their
assessment of its reliability. The Australian Minister in Rome
stated in June 1951 that names were checked with both the British
and Italian authorities, but the senior Australian security
screening officer in Europe reported that the screening of
migrants from Italy was most unsatisfactory because of a
combination of a lack of centralized records and corruption and

disinterest among leccal officials.

5.110 Late in June 1951 an Australian security screening officer
took up duty in Rome for the first time and he immediately began
negotiations with the Italian authorities to establish more
effective screening procedures. The Ministry of the Interior in
Rome held information only on individuals involved in serious
crimes or allegations and it was therefore necessary also to
establish direct contact with many of the 91 Italian provincial
police administrations. The information supplied by the police
was relatively brief, but it did include statements of criminal
record, moral standing in the community and membership by the
applicant and his/her close relatives of extremist political
organizations, including World War II Fascist organizations. This
system appears to have worked adequately and in 1952 it was
decided to discontinue the checking of sponsors in Australia on
the grounds that checking procedures in Italy were now
satisfactory. Where appropriate, names were also checked with

authorities outside Italy.

5.111 1In addition to Italian nationals, Australia also selected
migrants from displaced persons of many nationalities in I.R.Q.
camps at Bagnoli (near Naples) and Trieste. This selection was
undertaken either by members of Australian migration teams in
Germany sent to Italy on short-term missions or by officers at
the Australian pre-embarkation camp which operated at Bagnoli.
Until June 1951, there was, as 1 have said, no Australian
security officer in Italy and any security checking was confined
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to routine checks in Germany of the list of persons accepted. As
I shall say in Chapter 6, this was of limited efficacy.

5.112. Former Australian selection officers who had been
stationed in Italy state that they were aware of the lack of
security screening facilities for displaced persons and they did
their best to compensate for it by questioning applicants closely
about their background at interview and rejecting any case in
which they retained doubts about the veracity of the applicant.
Certainly this system was far from perfect, and some persons of
special interest to the Review appear to have thus entered.
However, the number of such persons from Italy is small.

3) IMPLEMENTATION OF SECURITY SCREENING POLICY IN THE
NETHERLANDS
5.113 Until 31 March 1951, Netherlands citizens entered
Australia under the landing permit system. Information on
applicants was obtained from Netherlands local government
authorities by Australian migration selection officers but, in
the view of at least one Australian security screening officer
who subsequently worked in the Netherlands, this information was
not always reliable. In particular there were cases in which
information was provided in relation to the criminal background
of an applicant, but not in relation to other circumstances

affecting the acceptability of the applicant from a security
point of view.

5.114 Following the establishment of the Netherlands Mass
Migration Scheme on 1 April 1951, an Australian security
screening officer took up duty in The Hague in May 1951. This
officer established comprehensive screening procedures in co-
operation with the relevant Netherlands authorities, notably the
police, who agreed to check all applicants for migration to
Australia and advise of any evidence of criminal activity,
collaboration with the Germans or membership of the Dutch Nazi

Party. These procedures appear to have operated effectively and
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between May 1951 and September 1952 more than 1600 applicants

were rejected on criminal or political grounds.

5.115 The screening process in the Netherlands was materially
assisted by the very extensive investigation of more than 100 000
cases of collaboration which the Netherlands authorities had
themselves conducted after World War II. Each allegation relating
to war crimes or collaboration was considered by a legal
official, who referred serious allegations to a Special Court and
minor cases (those involving actions considered to be disloyal
rather than criminal) to a Tribunal. Persons convicted were
imprisoned and/or deprived for a number of years of their rights
to vote, to be elected to representative bodies, to serve in the
armed forces or to hold official posts. Thus Netherlands war
criminal suspects had been very largely dealt with and recorded

before the Australian mass migration scheme began.

5.116 The most significant matter of concern to Australian
security screening officers in the Netherlands was the
introduction in October 1952 of new procedures under which the
vetting of applicants for migration to all countries was handled
by the Netherlands migration authorities. Australian officials
expressed reservations about the new system because it cut them
off from direct access to sources of criminal and political
information on individual applicants. The Netherlands authorities
made available this information to Australia in cases in which
they themselves did not endorse an application, but, in cases in
which they supported an application, they did not inform
Australia of any adverse information on record about the
applicant. It is therefore possible that Australia received some
migrants who might have been rejected if all information about
them had been available to the Australian authorities; records
examined by the Review include references to a small number of
cases in which adverse criminal or political information
concerning a migrant subsequently came to light. However it is
unlikely, given the generally high standard of Netherlands co-
operation and record-keeping, that there was more than a small
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number of such migrants. Indeed, it appears unlikely that any
individual convicted or accused of serious war crimes in the
Netherlands was able to enter Australia.

1956

5.117 1In 1956, Australian policy on the migration of Netherlands
citizens who had been found guilty of collaboration was reviewed.
On 7 August of that year the Secretary of the Department of
Immigration wrote to the Director-General of Security to suggest
that, in view of the passage of time and the adoption of a more
lenient attitude by the Netherlands authorities, it might be
appropriate to reconsider the existing policy that in general
Netherlands citizens who had been found to have collaborated with
the Germans would not be accepted as migrants. The Secretary
recommended that Australia should continue to reject informers,
profiteers or participants in or accessories to Nazi excesses,
but that applicants who had merely passively accepted the Nazi
occupation or collaborated only to the extent necessary to
safeguard themselves and their families should not be
automatically rejected. The Director-General of Security,
however, in a reply dated 27 August 1956, held firmly to the view
that any collaborator convicted by Netherlands courts and
tribunals had been dealt with after due consideration of any
mitigating circumstances. In consequence the existing policy of
rejecting them as a matter of principle should, he said, be
maintained.

5.118 The matter was then referred to The Hague for comment by
Australian migration and security officers and it became apparent
that selection policy on collaborators was in fact already less
rigid than had been understocd in Canberra. The policy was
summarised in a memorandum prepared in The Hague on

30 November 1956:
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'In assessing a case from the security viewpoint it is
impossible to observe as more than a general guide any
system of categories indicating degrees of collaboration. In
a very great number of cases this would in fact lead to a
very incorrect assessment and resultant injustice. Examples
could be readily quoted where persons would appear, by the
categories allotted to them to be completely ineligible, yet
who have been accepted on account of mitigating
circumstances. Similarly there have been cases where persons
have been rejected for what might appear, by the category
allotted to them to be minor acts of collaboration. It is
the detailed report which assists in placing deeds in their
correct perspective.

The punishments meted out by the Dutch courts for
collaboration have not been cecnsistent. Courts in different
areas varied in the severity of their sentences. Again, it
is self-evident that, as time passed, the tense atmosphere
which prevailed in courts gradually lessened, so that the
earlier cases were at a distinct disadvantage. It is
therefore not the policy in assessing these cases to use the
punishment as more than a very general guide, and it is
never used at all without due consideration of the date of
the sentence'.

5.119 As an illustration of how the screening policy had
recently been working in the Netherlands, the memorandum noted
that between 1 May 1956 and 30 November 1956, 106 migration
applications from individuals who had been convicted of
collaborating with the Germans had been considered; 67 of these
persons had been cleared for migration and 39 had been rejected.
In the light of this information the Secretary of the Department
of Immigration and the Director-General of Security agreed early
in 1957 that applications from Netherlands citizens who had been
convicted of collaboration would continue to be assessed on an
individual basis. However, the convictions do not appear to have
related to what could be described as serious war crimes and, as
I have said above, it is unlikely that any individual convicted
of a serious war crime in the Netherlands subsequently came to

Australia.

84

Page 100
nla.obj-1665118707
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

DEPORTATION AND REPATRIATION - THE FINAL SAFEGUARD?

5.120 From the inception of the Displaced Persons Scheme it was
frequently said in defence of existing arrangements that a person
discovered to be undesirable on security grounds after arrival in

Australia could be returned within two years under the agreement
with I.R.O.

5.121 On a number of occasions, the Minister for Immigration,
Mr Holt included a reference to deportation in response to
criticism of the security screening procedure. For example,
Hansard records that on 7 November 1951 Mr Holt said:

'I do not say that it is impossible for a Nazi, or a
Communist for that matter, to get through the screen, but I
contend that it is highly improbable that such a person
would succeed in doing so. I have pointed out to the House
on a previous occasion that if, after their arrival here,
people reveal themselves as undesirable in the eyes of the
Australian Government and the Department of Immigration, we
have ample powers to deport them to the countries from which

they came. Indeed, we have exercised these powers in recent
times'.

5.122 Displaced persons and certain classes of non-British
migrants were admitted under exemption so that, if the conduct of
any particular person provided unsatisfactory, cancellation of
the certificate of exemption would ensure his removal from
Australia. The Government was not limited to action within two
years. Action could be taken after the expiration of two years
either under the Immigration Act 1901 (now repealed) or the
Aliens Deportation Act 1948 (also now repealed).

5.123 In its researches to date, the Review has found four cases
where D.P.s were removed from Australia on security grounds after

their arrival in Australia but there may have been additional
instances.

5.124 However, as recognized in a letter dated 29 April 1952

from the Director-General to the Senior Security Officer at The
Hague:
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'once an alien has evaded the security screen, a strong case
is essential before deportation proceedings may be approved
by the Minister for Immigration on my recommendation'.

COMMENT ON IMPLEMENTATION GENERALLY

5.125 As to implementation of the security screening policy
generally, it must be said that, in the initial phase with no
Australian security officer in Europe, the Australian security
screening net had very substantial gaps, particularly in relation
to non-Germans who would not have been detected by a check made

with the B.D.C.

5.126 The arrival of the first two Australian security officers
and later the advent of A.S.I1.0. officers brought about marked
improvements. The problem as tc gaps in security checking data,
however, remained. By the late 1950s it would seem that limited
reliance could be placed on British intelligence data for the

purpose of detecting unconvicted war criminals.

5.127 It seems unlikely that any war criminals entered Australia
as migrants from Holland, although that country presented special

problems in regard to security screening.

5.128 Before the advent of Australian security officers to
Italy, there was a significant gap in the security screening net

in regard to that country.
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CHAPTER b

PARTICULAR INSTANCES

5.1 I shall now discuss some particular cases which illustrate
more general remarks in the preceding Chapter. Except in the case

of one person whose name is not on public record, I shall refer
to these persons by name.

SRECKO ROVER

Bl The A.B.C. radio series 'Nazis in Australia' focused in
considerable detail on Mr Rover and Mr Lyenko Urbancic, advancing
the argument in effect that, having regard to the alleged war-
time activities of each person, the selection of either for
migration to Australia suggests that U.K. or U.S. intelligence
officers misled Australian selection officers as to these
persons.

6.3 In relation to Mr Rover, it was alleged that he was an
active and decorated member of the Yugoslav Ustashi organization.
As a matter of history, this organizaticn is notorious for
commission of acts of extreme brutality and cruelty, not only
against its military opponents, but alsc against Yugoslav
civilians. The specific crimes alleged against Mr Rover were that
he was a member for about seven weeks in 1941 of what was called
a mobile court-martial, which operated in an extremely summary
way in various parts of Yugoslavia.

6.4 With a view to proving this contention, the A.B.C.
produced copies of Yugoslav newspapers reporting Mr Rover's
membership of this court-martial, death sentences imposed by that
body and executions subsequently carried out. Mr Rover, on the
other hand, has denied participation in these activities,
asserting that at this time he was a student at Zagreb
University.
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6.5 While the reported activities of the mobile court-martial
would appear tc warrant further investigation as possible war
crimes, newspaper reports do not of course amount to evidence in

a legal sense of the matters purporting to be reported in them.

6.6 As I have said, I have not considered it appropriate under
my Terms of Reference to interview persons the subject of
allegations as to commission of war crimes. Accordingly, I did
not seek to interview Mr Rover or embark on the wider inquiry
that would be necessary to determine the truth or otherwise of
these particular allegations. This must be left to another

investigation.

6.7 At the conclusion of the war, Mr Rover took refuge in
Italy and he has admitted to Australian Police that he returned
to Yugoslavia with others in 1947-1948 for guerilla activities.
The A.B.C. has in its possession a statement by a fellow Yugoslav
which asserts that Mr Rover was arrested in Austria by British
Field Security Service and Austrian Police in 1946, and there is

some confirmation of this in U.S. records.

6.8 Some documents presented to the Review suggest that

Mr Rover may have worked for or with a U.S. intelligence agency
in or about this period. This was queried with U.S. officials,
but this was one of the matters on which they failed to respond
{see paragraph 3.42). On the other hand, British officials at my
London meeting stated that Mr Rover was not employed by U.K.

intelligence agencies.

6.9 At no time was the repatriation of Mr Rover sought by the
Yugoslav government on grounds of commission of war crimes but
U.K. and U.S. records indicate that he was arrested in May 1947
in a round up of Yugoslav refugees at Bagnoli I.R.O. camp as an
alleged Ustashi officer under the alias Josip Kovacevic but was

soon released.
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6.10 In September 1948 he was accepted by the I.R.0. as
eligible for settlement. The absence of answers to many gquestions
appearing in the I.R.0. form suggests that his application
received a very cursory examination by I.R.0. officers.

510, Apparently he remained in I.R.0. camps in Italy, until he,
together with his wife and father, applied for migration to
Australia. On 18 July 1950 he was interviewed by an Australian
selection officer at Bagnoli camp Italy and accepted for
migration. Under the heading of 'security' in the selection
document this was recorded:

‘(a) Reason for coming to YG 1940-45. Student - 1945.

Germany etc. Realised no future in ¥YG -

fled to Austria. Sent by
Allies to Italy.

6.12 I have interviewed this officer who has since retired.
While unable to recall the case of Mr Rover, he could recall
reasonably clearly the circumstances applying at Bagnoli camp in
July 1950.

B«%3 The former officer said that he was sent from Germany to
Bagnoli for a very limited period to carry out the duties of
selection officer. He had with him only a medical officer. In
Bagnoli at that time, he said, no security checks were carried
out by Australian officers in respect of migrant applicants
(apart from questions asked during the selection interview), it
being expected that the I.R.0. would have made adequate checks
before presenting the person for selection. At that date there
was no Australian security officer i Italy. He also understood
that no later security check would ve made. In the case of

Mr Rover, he would probably have jeen influenced, the former
officer said, by the assertion in the selection document that

Mr Rover during 1948-1950 had been chief of Peolice for I.R.0. He
would have had no knowledge of Mr Rover's war-time activities and
he had received no requests from U.K. or U.S. intelligence

officers in Italy to accept particular persons.
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6.14 It is reasonably clear that no security check was made on
Mr Rover in Italy by an Australian officer. However, contrary to
the former selection officer's understanding, both the former
Chief Migration Officer (now retired and living in Europe) and a
former security officer, who had been stationed in Europe at the
time, assert that the list of persons accepted in Bagnoli would
probably have been routinely checked with British and U.S.
intelligence centres in Germany before these persons embarked.
There is no record of such a check but, as 1 have said, there is
a total absence of records of checks made at that time.

6.15 A check made on my behalf with the B.D.C. revealed no
record of Mr Rover and all former security officers stationed in
Eurcope at this time express doubt that the intelligence centres
in Germany would have recorded information as to the war-time
activities in Yugoslavia of a Yugeslav not of major significance.
This means that, if a check had been made in Germany against

Mr Rover's name in the list, it may well have produced nothing. A
security check in Italy where he had resided for some years, on
the other hand, would, they said, have been far more likely to

have produced a positive result.

6.16 The explanation for how Mr Rover came to be accepted for
migration to Australia appears to be this. Nothing adverse was
put before the Australian selection officer by I.R.0., Mr Rover
and his family were physically presentable, he apparently gave an
incomplete account of his war-time activities and finally,
because no Australian security officer was located in Italy, a
security check was not made in the location where it would be
effective. A routine check in Germany, even assuming such a check

was made, was not good enough.

617 How Mr Rover came to be accepted by the I.R.0. and
appointed a Chief of Police, given that U.K. and U.S. authorities
had suspected him three years previously of being a Ustashi
officer, is another question which I am not in a position to

answer.
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6.18 A.S5.1.0.'s records indicate that Mr Rover was unknown to
them until 1953 and its decision not to object to Mr Rover's
naturalization in 1956 can be explained by the limited
information then held on him.

6.19 It is to be deplored that, by reason of the absence of an
Australian security officer in Italy at the relevant time, the
security control net as regards migrants from that country was
not fully effective. However, it is clear that, as regards the
selection by Australian officers of Mr Rover, there is no
evidence that U.S. or U.K. intelligence officers supplied false
information to, or withheld relevant information from, Australian
officers or requested Mr Rover's selection.

6.20 His varied activities after entry into Australia fall
coutside the Terms of Reference of the Review. I do not think that

they throw any light on the circumstances of his entry into
Australia.

LYENKQO URBANCIC

6.21 So far as it is relevant for the purposes of the Review,
the thrust of the A.B.C. series in relation to Mr Urbancic, was:

he had been a propagandist for the war-time puppet Slovenian
Government;

when the Yugoslav Government sought his surrender as 'a
propagator of collaboration with Germany' the British, after
perfunctory inquiries as to his war-time activities, refused
his surrender;

nevertheless he was held in custody by the British for some
months after this decision with a view to final screening;
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the absence of any records as to his final screening was
linked to an alleged 'common practice among intelligence
agencies to classify the files of their informants for a

75, year period in order to protect them';

in the context of the whole series, there is an unspoken
inference that Mr Urbancic's suggested connection with a U.K.
or U.S5. intelligence agency accounted in some way for his

selection for migration to Australia.

6.22 The Australian officer who selected Mr Urbancic is dead
but, after examining additional British documents produced after
my London visit and speaking to surviving Australian former
officers, a different picture has emerged.

623 Before discussing these matters, I should first mention
that, for the reasons I have given in relation to Mr Rover, I did
not seek to interview Mr Urbancic. Therefore, I express no view
whether he engaged in collaborator activities. I note however
that, while the activities alleged in the Yugoslav Government
request, if they occurred, should have denied him acceptance by
the I.R.0. and selection for migration to Australia, they would
not have amounted to war crimes, at least crimes of such a nature

to require action now.

6.24 Undoubtedly, the Yugoslav Government sought the return of
Mr Urbancic in June 1946 as 'a propagator of collaboration with
Germany' and the British Government, after consulting the U.S.
Government, and making what would now appear to be very limited
inquiries, refused in June 1947 to surrender him on the grounds
that there was insufficient evidence to establish a prima facie
case against him. Moreover, the British Government having taken
Mr Urbancic into custody in Germany at some date before

9 September 1947, continued to hold him for screening until at

least 9 November 1947.
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6.25 However, some documents produced by British officials
after my London visit throw some new light on what then happened.
The first is a report of the Special Refugee Commission, Germany
dated. 21 November 1947 which describes, amongst other matters the
membership of the group, known as the Damjanovic group in which
Mr Urbancic was found in Germany and who were nearly all located

at Munster camp. Damjanovic was a Serbian General, leader of some
Serbians in exile.

6.26 Mr Urbancic was described in the report as in effect a
lesser propagandist and 'a possible candidate for the handover'.
Apparently the writer, who had served as a British officer in
Yugoslavia during the war, had more information than the first
inguiry produced. Members of the group had, it seems, been
subjected to detailed interrogation.

G.27 A further letter dated 19 May 1948 from the Foreign Office
to British Embassy, Belgrade describes the fate of these persons.
It suggests, as 1 read the letter, that Mr Urbancic, although not
named in the letter, was included in a group of 108 released
before that date. This represented all inmates of the camp except
18 serious war criminals designated for surrender, most of whom
had escaped. This was followed by a Government statement in the
House of Commons on 26 July 1948 that it had decided not to
surrender any further war criminals or collaborators to
Yugoslavia except 19 named persons who were believed to be
responsible for serious war crimes, but apparently were not then
in custody. (Mr Urbancic was not included). Earlier documents
suggest that the decision stemmed from the distrust that had
developed by that date as to the standard of justice administered
by Yugoslavian tribunals dealing with war criminals and
collaborators. A further document records that the Special
Refugee Commission destroyed all its records in Germany before
returning to the U.K. which helps to explain the lack of records
as to this period.
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6.28 The supposed mystery as to Mr Urbancic's release from
custody thus disappears. British officials at my London
discussions stated that their intelligence agencies had no record
in relation to Mr Urbancic. Their searches of records (which
included records to which public access was denied) indicated
that Urbancic's surrender was refused merely because a prima
facie case had not be made out. While they acknowledged that the
files of U.K. intelligence agencies were never made available for
public access, there was no rule, they said, that public access
should be denied for 75 years to a record of a department merely
because it referred to a person who had been an employee of an

intelligence agency.

6.29 Nothing I have found in British records produced to the
Review, either by the A.B.C. or British officials, suggests that,
contrary to the British assertion, Mr Urbancic was employed by a
British intelligence agency. Whether Mr Urbancic had been
employed by a U.S. agency was one of the several gqueries
addressed to U.S. officials to which a response had not been
received when this Report was completed (see paragraph 3.42).

6.30 I now turn to the circumstances of Mr Urbancic's selection
for migration to Australia. He was examined by an I.R.O. doctor
on 11 November 1949 but there is no other record of any other
examination or investigation by I.R.0. of his case.

6.31 On 13 December 1949 he was interviewed by an Australian
selection officer, now dead at Munster in the British Zone of

Germany. Under the heading 'security' the officer made these

notations:
'(a) Reason for coming to Forced labour }
Germany etc. concentration camp Italy} 1942
(b)
(c) Came to Germany } 1947

6.32 Under the heading 'employment in own country' appeared
'Peacher/Student Factory work 6 months'. He and his wife were
accepted for migration to Australia.
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6.33 According to standard procedures, his name should have
been checked by an Australian security officer located at Cologne
and I have interviewed the former security officer who would
ordinarily have dealt with the matter. He cannot recall this
particular case but he has a recollection of the procedure that
should have been applied in such a case, that is, a check should
have been made with the Berlin Document Centre and U.K.
intelligence Headquarters at Herford and U.S. Counter
Intelligence Corps (C.I.C.) Headquarters. The Review caused a
check to be made with the Berlin Document Centre and this

reported no record in relation to Mr Urbancic.

6.34 A written record of the security check with the U.K.
headquarters has not been found but, as I have said, no record of
any like check has been located. The possibility cannot therefore

be excluded that, for one reason or another, a check was not made
in this particular case.

6+35 We know that the British Foreign Office had documents in
relation to Urbancic including the report of the Special Refugee
Commission. However, whether the British intelligence centre had
any record in relation to him cannot now be ascertained. A former
A.5.1.0. officer, who at the relevant time worked in the Centre
as a British officer, advised me that the Centre was unlikely to
have held information on an alleged Yugoslav collaborator merely
as such. It may have held informaticon on Mr Urbancic as a person
held in custody in the British Zone a year and a half previously,
but again it may not, because of the peculiar nature of that
custody (by the Special Refugee Commission). Whether the U.S.
C.I.C. Headquarters had relevant information seems to be equally
in doubt.

6.36 The conclusions I reach on this material are:

(1) assuming the notaticons made by the deceased selection
officer on the selection document represented a correct and
exhaustive statement of what Mr Urbancic said to him,

Mr Urbancic gave an incomplete account of his activities in
Yugoslavia;
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(2) the I.R.0. checks, if any, probably failed to reveal further

information;

(3) a check made with the Berlin Document Centre would certainly

have failed to reveal any information;

(4) It cannot now be determined whether either the British
intelligence centre or the U.S. C.I.C. Headquarters at
December 1949 held any record in relation to Mr Urbancic,

but there is doubt that either did.

(5) There seems to me to be clearly no evidence that Mr Urbancic
was employed by a U.K. intelligence agency. Putting aside
the failure of U.S. officials to answer queries on
Mr Urbancic (which, as I have said in paragraph 3.42,
appears to be due to bureaucratic inertia), there is no
evidence to suggest that he was employed by a U.S.
intelligence agency. The theory that a U.K. or U.S.
intelligence officer influenced Australian selection
officers in the acceptance of Mr Urbancic is not supported
by hard facts and the far more likely explanation for that
acceptance is that Mr Urbancic gave an incomplete account to
the Australian selection officer and either no check was
made with the British or U.S. intelligence centres for
reasons not now clear or, if these checks were made, the
results, because of absence of relevant recorded data, were

not adverse.

6.37 Mr Urbancic's activities in Australia do not throw any new
light on the circumstances of his entry into Australia and I
shall not discuss them. A.S5.I.0. had no record in relation to him
before 1962. The A.B.C. series mentioned an A.5.1.0. index card
referring to a 1952 report on Mr Urbancic. The card to which the
series referred was created by C.I.S., not A.5.1.0., and is now
held by the Australian Archives. However, the report to which it
refers cannot be located. Like many other C.I.S. records, it has

probably been destroyed.

96

Page 112
nla.obj-1665115030
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

6.38 I finally mention that among the documents furnished by

Mr Aarons to the Review was what was said tc be the charge
prepared by the Yugoslav War Crimes Commission against

Mr Urbancic. This included an additional charge that he had
informed to the Germans on some Slovenes resulting in the capture
and death of some. The charge was not, however, considered by the
U.N.W.C.C. because the Yugoslav Government did not furnish to
that body charges against its own citizens. Nor does it appear to
have been furnished to the British Government. In the present
context, this document does not appear significant.

LASZLO MEGAY

6.39 On 20 May 1957, Mr E.J. Ward M.P. asked the Minister for
Immigration the following question on notice:

'"(a) Has his department received information regarding a
Mr. Laszlo MEGAY, now resident in Australia, who is
alleged to have been guilty of a number of grave
offences in Hungary when a resident of that country?

(b) If so, what action has been taken to ascertain whether
these allegations have any basis?'

6.40 A.5.1.0., at the request of Department of Immigration,
made overseas inquiries. The report from Australian Embassy

Migration QOfficer, Colcogne dated 12 June 1957 contained the
following passage:

'4., From our American friends we have received the
following information which is furnished in toto:-

"A Personal History Statement compiled 15 April 1947
contains the following information on Laszlo MEGAY:

Occupation: Burgomaster
Religion: Catholic
Marital status: Married
Education: 1922-1927 University of BUDAPEST.
Employment: 1931 - 1938 City Administration,
KAREJUAR - official.
1938 - 1944 City Administraticn,
UNGVAR - burgomaster
1944 - 1945 City Administration,
KOMARON - first
burgomaster.
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6.41

MEGAY was arrested by Allied Forces at REGENSBURG on

lst September 1946, charged with being a war crimes suspect.
He was received at Internment Camp DACHAU on 12 April 1947.

Specific allegations were made that MEGAY, as mayor
of UNGVAR, had done nothing to improve the conditions under
which the Jews were being held at UNGVAR and further, had
actually played a part in the confinement and later shipment
of these Jews to DACHAU.

In a signed, undated statement, MEGAY asserted that
he had, in fact, attempted to improve the conditions under
which the Jews were being held, but had been unable to do
s0. He further stated that because of his efforts to help
them, he had been de-moted and transferred to KOMARON.

The findings of the War Crimes Commission, dated
15 April 1947, were as follows: "MEGAY held the position of

town mayor in UNGVAR, Hungary. He never was a member of
the party (NSDAP) nor did he ever serve in the armed forces.
MEGAY is an Hungarian National. He never fell under

automatic arrest category and has been cleared by War Crimes
Commission". MEGAY was released from DACHAU on
17 April 1947".'

This was communicated to the Department of Immigration by

memo dated 31 July 1957. Based on this information, the Minister
supplied on 27 August 1957 the following written answer to

Mr Ward's question:

Jlew, Scme time ago a letter published in a New York
Hungarian periodical, named "Az Ember", was brought under
the notice of my Department. This letter dealt with the

alleged conduct of Mr. Megay when he held the position of
Town Mayor of Ungvar, Hungary. Mr. Megay left Hungary in
1945.

ki) Full enquiries have been made in regard to the
allegations contained in that article. These enquiries
revealed no evidence to support the allegations made.

Mr. Megay was cleared by the War Crimes Commission
in 1947°*.

6.42 Mr Ward then asked a further question on 6 November 1957
reading:
'(l}) To what particular War Crimes Commission did the
Minister refer in his answer to the question of which I
gave notice on 20th May concerning a Mr. Laszlo MEGAY?
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(2) Will he state the name under which Megay was charged,
the nature of the alleged offence and the date and
place where the trial was held?'

6.43 The Department of Immigration then inquired of A.S.I1.0. by
telephone what War Crimes Commission was referred to. The answer
given was that it could only be assumed that it was the Allied

War Crimes Commission. No further overseas checks were made.

6.44 The Department of Immigration alse checked with an officer
of Department of Foreign Affairs who had assisted Lord Wright,
Australia's representative on the War Crimes Commission. A file
note suggests that it was concluded on the basis of information
in the Cologne report that Megay had been cleared before being
charged by a U.S. war crimes court.

6.45 The file note assumes that a national war crimes court
would be 'under the aegis of the United Nations War Crimes
Commission'. (While a national court could have dealt with
offences listed by the U.N.W.C.C., it could not really be said to
be 'under the aegis' of the Commission). Apparently on the basis
of this assumption and the reference to 'cleared by the War
Crimes Commission' in the A.S.I.0. advice, the answer prepared
for the Minister assumed that it was appropriate to refer to the

U.N. War Crimes Commission rather than a U.S. war crimes court.

6.46 This answer, which was accepted by the Minister, read:
U The United Nations War Crimes Commission.

(2) Mr. Megay was arrested under his own name as a war
crimes suspect by the Allied Forces.

The findings of the War Crimes Commission dated
15th April, 1947, were as follows -

"MEGAY held the position of town mayor in Ungvar
Hungary. He never was a member of the party (N.S.D.A.P.) nor
did he serve in the armed forces. Megay is an Hungarian
national. He never fell under automatic arrest category and
has been cleared by War Crimes Commission"'.
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6.47 Against this, the list issued by the U.N. War Crimes
Commission in February 1948 included the name Dr Laszlo Megay
d.o.b. 11.3.02 Mayor Civilian, Komarno (Czech.) 44-5 Wanted 'misc
crimes' by Czechoslovakia. A similar reference appeared in

C.R.O.W.Cuke8.8.

6.48 Further, while in New York, I obtained from the Archivist
of the United Nations a copy of the relevant file of the
U.N.W.C.C. which is kept in the custody of U.N. Archives. This
shows that on 26 February 1948 the Commission accepted a charge
presented against Laszlo Megay d.o.b. 11.3.1902 that, as Mayor of
Komarno, he pillaged in March 1945 500 000 Penzo, three private
cars and three cars belonging to the Fire Brigade, typewriters
and other property of the city of Komarno. The Commission ceased
operations in March 1948. Certainly in relation to the
Czechoslovakian charge, it could not be said that Megay had been
cleared by the War Crimes Commission in 1947.

6.49 The story is, however, confused by the fact that
allegations have been made against Mr Megay of commission of war
crimes in a different location and at an earlier period than
those recorded with the U.N.W.C.C. The alleged earlier war crimes
relate to a period in 1944 when Mr Megay was Mayor of Ungvar in
Hungary. The allegations are of a much more serious nature and
concern ill-treatment of a large number of Jews. These are the
allegations repeated in the A.B.C. series of 27 April 1986.
Further, they seem to be the same allegations as in the material
said to be received from U.S. sources contained in the report of
12 June 1957 . This material also refers to Mr Megay's term as
Mayor of Ungvar and relate to ill-treatment of Jews.

6.50 It is possible that Megay was dealt with by a war crimes
court in the U.S. Zone of Germany in respect of these allegations
but, as no other record is held in the records of the U.N.W.C.C.
relating to Megay, it is unlikely that any charge against him,
other than the February 1948 Czechoslovakian charge, reached the
U.N.W.C.C. or was dealt with by that body.
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6.51 Clarification of the matter was sought from U.S. officials
but this was one of the matters as to which a response had not
been received at the date of completion of the Report (see
paragraph 3.42).

6.52 I can only conclude that erroneous information was
supplied by these sources in 1957, clearance by a U.S. War Crimes
Court or a U.S. prosecuting branch being confused with clearance
by the U.N.W.C.C. In the result, the Australian Parliament was
given incorrect information by the Minister in consequence of

incorrect information having been supplied by U.S5. sources to
A.5.1.0.

5.53 Mr Megay was accepted for migration to Australia on

12 January 1950. The former selection officer who accepted

Mr Megay, when interviewed, could not recall the case. He said
that he did not himself have access to the U.N.W.C.C. list and he
relied on the security check by the Australian security officer.
There is no written record of the security check made in this
case. (This applies to all checks made at that date). The former
security officer who would probably have made the check cannot
recall the case. He himself did not have in his possession a copy
of the U.N.W.C.C. list or the C.R.0.W.C.A.S.S. list, but had
access to both. He assumed that U.S. centre with whom he would
probably have checked would have checked the name against both
lists. However, he would not personally have seen this done.

6.54 How Mr Megay passed the security checking process for
migration to Australia must remain a mystery. In the absence of
any record establishing that an Australian request was in fact
made, it cannot be assumed that a U.S. officer in responding to a
request in 1950 deliberately or even negligently supplied wrong
information. There are alternative explanations, namely, that an
Australian request was not made or the data against which the
check was made did not, for some reason or other, include this
information. However, in responding to the later request in 1957,
the U.S. agency, as 1 have said above, clearly appears to have
supplied wrong information.
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6.55 It is recorded that Mr Megay worked for Americans at a
camp at Passau in Germany, but lost his position as camp leader
because of fraud, falsification and drunkenness. Mr Megay was

naturalized in 1955 and has since died.

6.56 Certainly, the 1945 crimes recorded in both lists against
Mr Megay by contrast to the alleged 1944 Ungvar crime were not of
a really serious nature and, if Mr Megay were still alive, would

probably not warrant further investigation at this stage.

KONRADS KALEJS

6.57 Mr Kalejs of Latvian origin was accepted in Germany for
migration to Australia on 11 July 1950 under the Displaced

Persons Scheme.

6.58 While according to Australian selection documents, he
appears to have claimed to have been only a farm worker in
Latvia, I[.R.0. documents indicate that he revealed to I.R.O.
officers that he had been & lieutenant in the Latvian Army in
1941, but was demobilised in that year by the Russians and became
a farmer and later university student. He claimed that a fire in
a Displaced Persons Camp in 1947 destroyed his documents.

6.59 Mr Kalejs was granted Australian citizenship in
August 1957 and in 1959 he migrated from Australia to the United
States where he is still resident, although retaining his

Australian citizenship.

6.60 In 1984, following an investigation by the 0.5.I., the
U.S. Department of Justice and the Immigration and Naturalization

Service commenced deportation proceedings against Mr Kalejs.

6.61 It is alleged in these proceedings that Mr Kalejs was an
officer in the Arajs Commando, a Latvian unit responsible for the
murder of thousands of Jews in forests surrounding Riga from
July 1941 to January 1942. These proceedings are still current
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before a United States tribunal and 1 express no view as to

Mr Kalejs' guilt or innocence of these charges. 1t must, however,
be observed that, if a deportation order is made against

Mr Kalejs, the United States Government will presumably ask the
Australian Government to accept the return of Mr Kalejs on
grounds that he is an Australian citizen.

6.62 If Mr Kalejs does so return, it will be the first instance
of a person in Australia in respect of whom there is a judicial
decision (albeit of a foreign country) in effect determining his
guilt of a war crime. But of course at this point, there is no
such decision.

6.63 As to the explanation for acceptance of Mr Kalejs for
migration to Australia, the B.D.C. would not have recorded his
war-time activities (whatever they were) and it is doubtful that
these activities would have been revealed by checks with British
or U.S8. intelligence centres. His account of these activities,
coupled with his explanation for missing documents (a fire), was
accepted by the 1.R.0. and Australian selection officers.

6.64 There is no evidence or suggestion that Mr Kalejs was
employed by a U.S. or U.K. intelligence agency.

MR A.

6.65 This person's name has not appeared on the public record,
so I shall not disclose it.

6.66 Mr A. was accepted for migration teo Australia at Linz,
Austria in November 1949. His case should have received special
consideration because he was first determined by I1.R.0. to be
ineligible on grounds that he had held a position of importance
in a munitions plant, but this was reversed by the 1.R.0.'s
Review Board. Further, his I.R.0. form recorded that he was a
member of the Hlinka Slovakische Volkspartei from 1928 to 1945.
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This Slovakian political party was originally nationalist and
separatist, but later became fascist and had an armed force
called the Hlinka Guard which corresponded to the German 5.5.

6.67 All that appeared in the Australian selection card under

the heading of 'security' was:

"(a) Reason for coming to Austria etc. - Fled from Russ
(b) |
(c¢) ] Pass'

6.68 Against 'Employment in own country' was 'Clerk'. This
suggests a hasty and superficial questioning but of course other

questions may have been asked, although not recorded.

6.69 Worse, however, was to follow. In spite of the fact that
Mr A. was recorded in the U.N.W.C.C. as an agent of the Gestapo
and a member of the Hlinka Guard accused of complicity in arrests
and ill-treatment of Slovak citizens between September 1944 and
February 1945, he apparently passed the final security checking

process.

6.70 I contacted the Australian selection officer, who is now

retired and living overseas. His reply is interesting:

'In view of the lapsed time and the fact that I interviewed
over 10 000 cases in the course of my service, I can not
recall more than 20 or 30 individual ones. Mr [A]. is not
one of them.

In the early migration days there was very considerable
pressure to reduce the number of camp residents and to get
migrants on ships. An interviewing schedule of 30 cases was
not unusual. The time factor precluded in depth interviewing
but the interviewing lists were submitted by the 1.R.O.
resettlement officer and it can be assumed that he/she was
anti-Nazi to a degree and had contacts with U.S.
intelligence. Added to this, refugee camp life with
thousands of inmates was anything other than a private
affairs and a person's background usually seeped through.
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As to the UN War Crimes Commission's list of war criminals,
T have never had possession of or access to such a list and
indeed had never heard of such a list until two or three
months ago when it received considerable publicity in
Austria concerning the war record of one of the Austrian
presidential candidates'.

G570 According to procedures operating in November 1949, there
should have been a check by an Australian security officer with
B.D.C. and intelligence centres in Austria but, as in all other
cases, no record of this check can be found. How this check
(assuming it was made) failed to reveal the U.N.W.C.C. record
cannot now be explained. There is no evidence or even suggestion

that Mr A. was ever employed by a U.S. or British intelligence
agency.
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DIVERGENCES FROM STANDARD PRACTICES TO MEET REQUESTS
OF OVERSEAS INTELLIGENCE AGENCIES

Tk In the confidential Part of the Report, 1 discuss
arrangements made with U.K. and U.S8. intelligence agencies for
reception into Australia of persons at the request of either of
such agencies and the precautions taken to protect Australian
interests in such cases.

T2 I report in that Part that, to the knowledge of Australian
authorities, no person admitted into Australia under these
arrangements appears to have been the object of charges or
allegations as to commission of war crimes. 1 mention the
possibility that former agents of U.K. or U.S. intelligence
agencies may have entered Australia, particularly before 1956,
without the knowledge of Australian authorities and state that
one instance has come to notice of a person now in Australia and
the subject of allegations of commission of war crimes having
been employed by any such intelligence agency and there is
suspicion of another like incident. As discussed in Chapter 6,
contentions that British or U.S. intelligence agents had
influenced the selection for migration to Australia of particular
persons the subject of allegations as to commission of war crimes
by supplying false information to, or withholding information
from, Australian selection officers proved to be unsupported on a
detailed examination of the facts.

Tl The Review found that A.S5.1.0. files record a number of
cases where A.5.1.0. officers had contact with persons in respect
of whom the Review has recorded allegations of commission of war
crimes some time after their entry into Australia and obtained
information from them for A.S.1.0. purposes not related to the
war crimes allegations. There is no evidence, however, that
A.S5.1.0. was involved in the circumstances of the entry of any of
these persons into Australia.
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Tk Finally, I mention that in preparing this part of the
Report, I have taken intc account the June 1985 Report of the
U.S. General Accounting Office (G.A.0.), which was directed by
Congress to inquire into whether there was any post World War II
U.S. Government program to help Nazi war criminals and
collaborators immigrate to the United States and to conceal their

backgrounds.

75 The G.A.O. reported that, while it found no evidence of
any U.S. agency programme specifically designed to aid Nazis or
Axis collaborators to immigrate to the United States, U.S.
intelligence agencies on occasion aided these types of aliens on
an individual basis. G.A.0. identified five aliens with
undesirable or questionable backgrounds who were aided by
intelligence agencies to migrate to the U.S. These comprised two
alleged war criminals, a former Nazi S.S. officer, a convicted
conspirator in an assassination and a traitor. The G.A.O. alsc
reviewed the Ryan Report on Barbie (see Chapter 8), but found no
discrepancies between that Report and documents and files

reviewed and individuals interviewed.

p The G.A.0. Report does not provide any information
directly related to the guestion of admission of former U.S.
intelligence agents into Australia, but it does gquite starkly
reveal the attitudes of a limited number of U.S. intelligence
officers towards re-settlement of their former agents. It is
significant background material that had to be taken into account

in writing this portion of the Report.
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CHAPTER 8

KLAUS BARBIE. WAS THERE AN AUSTRALIAN CONNEXION?

s, In the Senate on 29 May 1986, Senator Baume referred to a
series of documents produced by the Department of Foreign Affairs
under the Freedom of Information Act. These were:

. a letter from the U.S. Army to Office of the Army Attache,
Australian Embassy, Washington received on 15 August 1983
stating that in processing Army-originated records concerning
Klaus Barbie, an attached classified document originating from
the Australian Government was located; the letter inquired
whether there was objection to release of the information to
the general public;

a letter dated 25 June 1952 (which was the attachment to the
first letter) signed by D. Okey, Immigration Attache,
Australian Embassy, Cologne to 66th Det U.S. Army, Stuttgart.
This reads as follows:

'As agreed in conversation with you on the
10th June, I forward herewith copies of various forms for
application for migration to Australia.

2. For your information the Displaced Persons
scheme is being discontinued as from the 30th June. It
will, therefore, not be possible for persons to be sent
through this channel as was discussed with you.

3. The present schemes cperating are as follows:

(a) A Landing Permit scheme in which an application
is made hy a sponsor in Australia for a relative living
in Germany.

(b) Selected Workmen scheme whereby persons with
special trade qualifications are being trade-tested, and
selected at various centres throughout Germany.

4, The two schemes of the previous paragraph relate
principally to persons of German nationality, but the
Landing Permit scheme may apply to persons of any
nationality.
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54 It is proposed that a new German Migration
scheme will start in the near future; a delegation from
Bonn has just returned from discussions in Australia with
the Australian Government. To date the terms of the
agreement are not known to this Embassy.

6. Cases such as those you proposed in our
discussions would come under a special category. In this
connection representations have been made to Australia,
the special conditions mentioned by you being placed
before them. I am now awaiting a decision and you will be
informed when it is known'.

a Department of Foreign Affairs minute dated 25 October 1983

by Bryan Matthews, General Legal Section, discussing what
response should be made to the U.S. inquiry. The minute
contained the following passage:

8.2

P I agree with Washington that on its own the
letter appears innocuous. Seen in the context of its
existence on a US Army Intelligence file on Klaus Barbie,
however, the letter suggests that the Australian
Government was, at the request of the United States,
giving consideration to the resettlement of Klaus Barbie
in Australia. Paragraph 6, set out below, is quite
specific on this point:

"6 Cases such as those you proposed in our
discussion we would consider a special category. In
this connecticn representations have been made to
Australia, the special conditions mentioned by you
being placed before them. I am now awaiting a
decision and you will be informed when it is known."

The use of the plural "cases such as those..." implies
that the enquiry was not restricted teo just
Klaus Barbie'.

On the basis of these documents, it has been suggested

that at one time there was a question of Klaus Barbie coming to

Australia.

8.3

A full account of the dealings of United States officers

with Klaus Barbie appears in Klaus Barbie and the United States

Government. (The Report with documentary appendix to the
Attorney-General of the United States by Allan Ryan). In brief,
Klaus Barbie, a Gestapo officer, who is waiting trial in a French

court on charges of committing serious war crimes in France, was

Page 126
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employed by a U.S. intelligence agency in Germany between 1947
and 1951.

8.4 In November 1949, the French Government sought the
extradition of Barbie from Germany. However, Barbie remained
hidden in a safe-house maintained by the agency. In January 1951
the agency used what has been termed 'a rat line' maintained by
another U.S. intelligence body, that is, a process by which
fugitives might leave Europe, to move Barbie under a false name
to Genoca. On 23 March 1951, he left by ship to Buenos Aires and
eventually Bolivia where he remained until 1983 when he was
expelled to France.

8.5 In his report, Mr Ryan concluded that, until at least

May 1949, the first agency had no reliable indication that Barbie
was suspected of war crimes or crimes against humanity but, by
its decision in May 1950 not to co-operate with efforts to obtain
Barbie's surrender and by its false statements to higher command
that his whereabouts were unknown, responsible officers of the
Army had interfered with the lawful administration of justice.

Mr Ryan further reported that no other case was found where a
suspected Nazi war criminal was placed in the rat line, but the
use of the rat line in Barbie's case was a final step in the
agency's obstruction of higher command's attempt to carry out its
lawful obligation to decide on the extradition of Barbie.

8.6 Statutory time limitations prevented the prosecution of
the officials concerned, but Mr Ryan recommended that the U.S.
Government express regret to the French Government for its
responsibility in delaying the due process of the law in the case
of Barbie. The U.S. Government acted on this recommendation.

8.7 I turn now to Australian records. Mr D. Okey is now dead.
However, a report by Mr Okey to his superior officer dated

16 June 1952 has been found which refers to the episode mentioned
in his letter to the U.S. Army dated 25 June 1952 described in
paragraph 8.1 above. This report makes it clear that the
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conversation referred to in the letter of 25 June 1952 dealt with
the future of certain Russians or 'Russian allied' persons who
had served U.S. intelligence agencies. As Barbie was German (not
Russian), the discussion could not have concerned him. In any
event, Barbie had left Europe in March 1951 and did not return

until expelled from Bolivia in 1983.

8.8 The probable explanation for the presence of the Okey
letter in 'Army-originated records concerning Barbie' emerged in
discussions which Australian Embassy officials had at my request
with U.S. officers. This was that the Australia-related documents
were simply part of a large bundle of documents that had been
collated for the purposes of the Ryan inquiry for the Justice
Department mentioned in paragraph 8.3. The Ryan inquiry had
requested all defence records relating to the re-settlement of
useful intelligence informants after World War II. The papers
that U.S. Army put together for this purpose included documents
dealing with quite routine exchanges between officials about
entry procedures for immigrants into various countries including

Australia.

8.9 Having regard to this material, there is clearly no
evidence that Australian officials were involved in any proposal

to re-settle Barbie in Australia.

8.10 I would finally mention that Klaus Barbie and the United
States Government supra at page 501 contains a photo-reproduction
of Barbie's request in the name of Altmann to enter Bolivia and
the name of Father Roque Romac, Guardian of the Franciscan
Community of Sacaba, appears in the request as a person in
Bolivia known to the applicant. As a matter of general interest,
it may be noted that Father Romac came to Australia in 1955 and,

after obtaining Australian citizenship in 1962, died in 1970.
However, there is no known connexion between Father Romac and
Australia in 1951 and the decument does not suggest any

Australian involvement in Barbie's departure from Europe in that

year.
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CHAPTER 9

DID BRITISH OR U.S. INTELLIGENCE OFFICERS WITHHOLD INFORMATION
FROM, OR OTHERWISE MISLEAD, AUSTRALIAN OFFICERS AS TO
COMMISSION OF WAR CRIMES BY APPLICANTS FOR AUSTRALIAN MIGRATION?

9.1 Because of the contentions to this effect advanced in the
A.B.C. series, the Review looked most diligently for any evidence
to support this notion. It examined the material produced by the
A.B.C., particularly copies of U.K. and U.S. official documents.
It was alert to any indication supporting this argument in
information supplied by former officers in the course of
interviews and in the files of A.S5.1.0. and Commonwealth
departments examined by the Review. All former officers

interviewed denied that any such thing had happened to their
knowledge.

9,2 The Review examined in particular detail the two cases of
Mr Rover and Mr Urbancic which were put forward in the A.B.C.
series to support these contentions. As indicated in Chapter 6,
no reason was found in the detailed examination of these cases to
conclude that a U.K. or U.S. intelligence officer had influenced
the selection of either person for migration to Australia by
supplying false information to, or withholding information from,
Australian selection officers.

9.3 Further, the review has established that there was an
explanation, quite apart from the possibility of such influence,
to account for persons the object of suspicions as to commission
of war crimes passing the Australian selection process, namely,
limitations in numbers and geographical spread of Australian
security officers and gaps in checking data.

9.4 In the whole course of the Review, no evidence was found
to establish that in any instance a U.K. or U.S5. intelligence
officer had withheld information from, or otherwise misled,
Australian officers as to commission of war crimes by applicants
for migration to Australia.
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9.5 The two cases where persons were accepted for migration to
Australia in spite of the fact that they were recorded in the
U.N.W.C.C. as wanted war criminals must be mentioned in this
regard. But, particularly in view of the absence of any record
establishing that a check was in fact made, it cannot be assumed
that a U.K. or U.S. officer supplied wrong information to an
Australian officer. There are several alternative explanations,
namely, an Australian request was not made or the data against
which the check was made did not include the information.

9.6 It is of course more difficult to establish the negative
(that something did not happen) than the positive (that something
did happen) and it should not be surprising that the Review could
not establish positively that Australian officers were not misled
by U.K. or U.S. officers in any case. The Review did identify one
instance where an applicant for migration to Australia, who had
previously been wanted by a British War Crimes Group, appears to
have been employed by a U.S. intelligence agency and this
employment was not disclosed to Australian officers by the U.S.
agency when a query in regard to the case arcse some years later.
However, whether the U.S. agency knew that the perscn was wanted
for war crimes and what information was supplied by the agency to
Australian officers at the time of the person's selecticn cannot

now be established.

9.7 On all the information available to the Review, it would
seem likely that, if any instances occurred where information as
to war crimes was withheld by U.S. or U.K. intelligence officers
from Australian officers, these instances would have been very
limited in number and Australian officers would not have been a
party to the deception. In the overwhelming number of cases where
persons the objects of suspicions of commission of war crimes
passed through the Australian selection process, this would have
been due to limitation in numbers and geographical spread of
Australian security officers and gaps in data against which
checks were made. A somewhat similar conclusion was reached by
Ryan in Quiet Neighbours at p.327 as to the entry of war

criminals into the U.S.
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9.8 It was not practicable for me to interview former I.R.O.
officials who were of course not Australian. 1 therefore can
express no views as to what influences, if any, were brought to
bear on these officials in regard to their acceptance of persons
for I1.R.0. assistance.
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CHAPTER 10

SUMMARY OF MATERIAL RELATING TO INDIVIDUAL ALLEGATIONS

ACTION BY A.5.1.0. AND POLICE BEFORE THE REVIEW WAS SET UP

10.1 From 1949 onwards, allegations were received by both the
Commonwealth Investigation Service and A.S.I.0. as to the entry
of Nazis or war criminals into Australia. Neither organization,

however, had any set rules or procedures for dealing with such
allegations.

10.2 In the case of the Commonwealth Investigation Service and
its successor police organizations, while sometimes the
allegations were investigated in considerable depth, usually the
investigation was confined to questioning the suspect on his war-
time activities. On other occasions, the allegation was merely
recorded or investigated to a very limited extent. The alleged
crime would have been committed outside Australia and the Police
were uncertain what role, if any, they had in such cases. No
direction was given to them by any Government as to their
responsibility in such cases.

10.3 In the case of A.S.1.0., con a few occasions, a fairly
detailed investigation was conducted but more usually it either
interviewed the suspect to provide him with the opportunity to
give an explanation or confined action to recording the
allegation in the perscnal file (if any) of the individual. Of
course, there is a question whether it is within the charter of
A.5.1.0. to conduct investigations of this kind.

10.4 Thus, before the Review commenced operations, there was no
comprehensive or systematic investigation into allegations of
commission of war crimes by persons in Australia nor does any
investigation into particular allegations appear to have reached
a definitive conclusion as to whether the alleged crime had or
had not been committed. Some investigations, however, concluded
that there had been a mistake in identity.
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165 I shall now discuss what action was taken by the Review as

to allegations coming to its notice.

SOURCES OF ALLEGATIONS

10.6 The Review has examined allegations as to commission of
war crimes by nearly 200 persons known to have migrated to
Australia since World War II. In addition, the Review examined a
small number of cases where persons, the object of such
allegations, were said to have entered Australia but the Review
was not able to establish positively whether they had or had not

entered Australia.

10.7 The allegations came to the notice of the Review in the

following ways:

(1) submissions received by the Review from organizations and

individual members of the public;

(2) previous approaches to the Commonwealth Government by
foreign governments for the surrender or extradition of

persons accused of war crimes;

(3) information received from the United States 0.5.I. relating
to persons under investigation by it who had previously
resided in Australia, or to persons now resident in
Australia about whom allegations had come to light in the

course of 0.5.1. investigation of U.S. residents;

(4) information gathered by A.S5.1.0. or A.F.P. in the course of
criminal or security investigations;

(5) information communicated to other Commonwealth Government
Departments and authorities before the establishment of the

Review;
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(6) allegations contained in publications in Australia and

elsewhere including a number of publications in the Soviet
Union.

TREATMENT OF ALLEGATIONS

10.8 As I have already noted, I do not believe that my Terms of
Reference authorised me to conduct investigations inveolving the
interviewing of suspects and witnesses with a view to
establishing the truth or otherwise of allegations as to
commission of war crimes. The locating of witnesses could, in
itself have been a prolonged task as many must be overseas. This
task will, I believe, be more appropriately and effectively

performed by the proposed specialized unit that I recommend in
Chapter 18.

10.9 What the Review has done in this regard has been to:

(1) put together all the allegations in respect of each
identifiable person;

(2) search D.I.E.A., A.S.1.0. and A.F.P. records for any
information relevant to each such person;

(3) search U.N.W.C.C. and C.R.0.W.C.A.S5.S. lists for information
relating to each such person;

(4) consult with the U.S. 0.5.1. and the B.D.C. with a view to
obtaining information on each such person; where

appropriate, overseas archival institutions were approached.

10.10 The Review then examined all the material so collected in
relation to each such person, putting aside cases where:

(a) the allegations were too vague and imprecise to warrant
further consideration;

(b) the alleged crime was not of a serious nature; or
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(c) the suspect did not appear to be directly involved in, or
clearly linked to, the alleged crime.

10.11 The Review next sought to establish whether each of the
remaining persons is alive and, if so, his present address. Time
and the limited resources of the Review did not permit this to be
achieved in all cases. However, unless their death was
established, the names of the remaining persons, their last known
addresses and details of the offences alleged in respect of each
were listed. The total number of such names is 70. Nine other
names would have been included in the list if it had not been
established definitely that the individuals concerned were dead
or had left Australia and no longer held Australian citizenship.

SIGNIFICANCE OF LIST

10.12 I cannot emphasize too strongly that the inclusion of a
name in the list does not signify a belief in the guilt of the
person or even that a prima facie case has been established in
respect of the offence. Nevertheless, the dimensions of the list
are significant and in themselves may well suggest a need for
further investigation. However, there is another important
consideration, the experience of comparable countries, and of
these, I make particular reference to the United States.

10.13 1In spite of a much smaller population than other
participating countries, Australia came second only to the United
States in numbers of displaced persons taken. While Australia's
selection processes were not identical with those of the United
States, basically the same security checking data was used, that
is the B.D.C., U.S., U.K. and French intelligence data and even,
in the case of the U.S. zone in Germany, the same U.S.

intelligence centres.

10.14 Due to an active and, in recent ‘years, well directed
program for the detection and prosecution of war criminals, the
presence in the United States of such persons (who mainly came as
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displaced persons) is now well established. There has been no
like program in Australia so the absence of a judicial decision

establishing the guilt of any person now in Australia has limited
significance.

10.15 Given the similarity of sources for these migrants and the
same essential flaws in the checking processes, it would be
surprising if Australia had escaped the problem as to war
criminals identified in the United States. The dimensions of the
list prepared by the Review makes it probable that it did not.

NATURE OF ALLEGATIONS LISTED

10.16 It would clearly be inappropriate for the list to be
published. In only one case (where there was a request for
extradition by a foreign state supported by evidence), are there
more than mere allegaticns. In some cases, the allegations are

not even specific as to date and location of the alleged offence.

10.17 However, so that the Government may gain some appreciation
of the extent and seriousness of the alleged crimes, I shall give

a general description of the allegations, necessarily in very
broad terms.

10.18 The alleged crimes fall into three broad groups as
follows:

(1) participation in police or so called 'security' units which
had the task of deporting, ill-treating or murdering persons
on racial or political grounds; in some cases these people
worked under German orders, in other cases they operated
largely independently;

(2) participation as guards or administrators in the operation

of German established concentration camps or prisons at

which large numbers of people were murdered or ill-treated;
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(3) participation in national or local puppet governments under
Nazi German direction at an executive level, allegedly
invelving direct responsibility for the deportation, ill-
treatment or murder of persons on racial or political

grounds.

10.19 They are for the most part allegations as to commission of

crimes of a very serious nature,

10.20 1In compiling the list, I put aside a number of allegations
as to membership of, or demonstrated sympathy for, various
fascist organizations in Nazi controlled Europe. Allegations as
to production of fascist propaganda were similarly treated.

10.21 However repugnant the views expressed and the propaganda
published are to the general Australian community, they do not
appear to warrant attention as war crimes after the passage of

more than 40 years.

10.22 Similarly, membership of the German armed forces or armed
forces allied to, or recruited by, Germany has never been
regarded as a war crime. The International Military Tribunal in
1946 treated as criminal only the leadership corps of the Nazi
party and S.S. At this stage, we should, I suggest, only be
concerned where a member is directly involved in a specific
crime, although membership of a very limited class of unit, such

as 5.5. concentration camp guards, calls, 1 believe, for further

investigation.

10.23 Finally, it must be observed that the crimes were
allegedly committed in Eastern and South-eastern Europe; no
allegation has been recorded in relation to a crime in Western
Europe. The alleged offenders are very largely, but not entirely,
non-Germans originating from Eastern or South-eastern Europe. The
explanation for this is clearly not a propensity to such crimes
on the part of inhabitants of those regions, but rather the

limitations in information sources and weaknesses of the
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Australian migrant selection processes previously discussed in
relation to persons from these areas. The persons listed are a
minute proportion of the enormous numbers of persons who came to
Australia from these areas and who have made such a significant
contribution to Australia's development. No slur on the great
mass of such people should be seen in these remarks.

FUTURE ACTION ON THE LIST

10.24 1In the light of the matters discussed in this Chapter, an
investigation into the allegations recorded in the list is, I
believe, called for. In Chapter 18 I recommend the setting up of
a specialized unit to investigate allegations as to commission of
war crimes and to take appropriate further action. With a view to
the taking of action of this kind, or such other action as the
Government considers appropriate, I shall deliver the list in a
separate envelope to the Special Minister of State when
delivering this Report. I recommend that the list should not be
published and should only be given to whatever body is charged
with taking further action on this Report.

10.25 I must emphasize that the list is not intended to be
treated as a final and exhaustive list of suspected war criminals
in Australia. Whatever body is charged with further
investigations may well uncover evidence in respect of persons
not named in this list. It will inevitably find in the case of
some persons listed that sufficient evidence cannot be assembled
for effective action. The list merely represents a statement by
the Review based on the material revealed at the close of its

operations. It is a starting point for whatever body is charged
with further investigations.
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CHAPTER 11

ARE WAR CRIMINALS NOW, OR HAVE THEY BEEN, RESIDENT IN AUSTRALIA
AND IF SO, WHEN AND HOW DID THEY OBTAIN ENTRY TO AUSTRALIA (TERM
OF REFERENCE 1(a))?

11.1 It follows from the matters discussed in Chapter 10 that
it is more likely than not that a significant number of persons
who committed serious war crimes in World War II entered
Australia and some of these are now in Australia; certainly the
likelihood of this is such that some action needs to be taken. At
the same time, because of the limited nature of the Review, it is

not possible for me to name specific persons in this regard.

11.2 As to how these persons entered Australia, it is not
possible to be specific but the considerations discussed in
Chapter 5, namely, the serious limitations, particularly in the
early years, in numbers and geographical spread of staff
available to do the necessary checking and the equally serious
gaps in the data against which Australian security officers would
have made their checks provide the probable explanation for how
the overwhelming majority of these persons were able to pass
through the security control net and enter Australia.

11.3 While it was not possible to establish positively that in
no case did this occur by reason of a British or U.S.
intelligence officer misleading, or concealing facts from, an
Australian officer, these instances, if any, would have been very
few in number and there is no evidence whatsoever that Australian
officers were parties to any such deception.
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CHAPTER 12

DID ANY BREACH OF LAW, BREACH OF DUTY OR PROPRIETY
BY ANY PERSON OR PERSONS OCCUR IN RELATION TO THE ENTRY OF WAR
CRIMINALS INTO AUSTRALIA (TERM OF REFERENCE 1(b))?

12.1 As I am not able to state that any person guilty of a war
crime has entered Australia, I am not, of course, able to give a
direct answer to this question. However, 1 shall answer it, as
far as possible, in relation tc the persons the subject of

allegations as to commission of war crimes referred to in Chapter
105

122 First, the relevant legislation will be the law applying
at the time of each person's entry into Australia and in all but
a very small number of cases, this will be the Immigration Act
1901 as amended rather than the Migration Act 1958, the relevant
parts of which did not come into operation until 1 June 1959.

£2.3 In regard to the great bulk of persons who entered at the
time of application of the Immigration Act 13901, the law did not
make apt provision for the situation now discussed. Under section
5, a person who obtained entry into Australia by virtue of a
document cobtained by false representations could be required to
pass a dictation test and, if he failed to do so, was then deemed
to be a prohibited immigrant and thereupon committed an offence.
But the offence was not committed until he failed in the

dictation test. No other relevant offence applied.

12.4 I have considered whether charges could be brought in such
cases under section 29B of the Crimes Act 1914 (imposing upon the
Commonwealth by an untrue representation with a view to obtaining
a benefit or advantage), but the relevant acts or omissions would
have occurred outside Australia and the Crimes Act was not given
extra-territorial application until 1960.
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2.5 In the case of the very small number of persons who
entered after 1 June 1959 when the Migration Act came into force,
that Act, as it stood until amended in 1983, made it an offence
for an immigrant to enter Australia 'after having produced to an
officer for the purpose of securing entry into Australia a permit
... or other document which was ... obtained by false
representations' (section 27). This might have possible relevance
but for the fact that the time for prosecution of an offence
against section 27 is one year after commission of the offence
and this has long since expired in the case of all persons

listed.

12.6 There is no time limit for prosecutions under section 29B
of the Crimes Act dealt with on indictment, but very few persons
on the list were selected for migration to Australia after

13 December 1960 when the Crimes Act was given extra-territorial
application. In any event, it would not be in accord with the
general prosecution policy of the Commonwealth to prosecute under
the general provisions of the Crimes Act to avoid the time
limitations of the specific legislation (the Migration Act).

127 In short therefore it can be said, without the need to
consider what evidence is available, that it would not now be
practicable to prosecute for possible offences committed by any
of the listed persons in relation to their entry into Australia.

12.8 As regards selection officers and other officers of the
Commonwealth, no evidence of any breach of law, breach of duty or
propriety has come to notice. There were no doubt errors from
time to time, but these would appear to be errors of judgment
inevitable in the administration of such a large scheme as the

post-war migration to Australia.
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CHAPTER 13

WAS THERE A POLICY BY ANY GOVERNMENT OF AUSTRALIA
TO ALLOW OR ASSIST THE ENTRY OF KNOWN OR SUSPECTED WAR CRIMINALS
INTO AUSTRALIA (TERM OF REFERENCE 1(c))?

13:1 To answer the question raised by this Term of Reference,
the Review made exhaustive searches of all Government decisions
of any possible relevance, whether at Cabinet, Ministerial or
official level. Decisions of particular relevance were those made
from time to time within Government as to the security checking
criteria for applicants for migration to Australia which are
discussed in detail in Chapter 5.

13.2 However, for the purpose of this Term of Reference, the
Review did not confine its examination to written or formal
records of decisions. In my interviews of the former officers, I
was alert to note any indication that oral instructions had been
given that were inconsistent with or varying from written
directions so as to give effect to an unwritten policy by an
Australian Government of a kind referred to in this Term of
Reference.

13:.3 Assuming that, at least in the context of my Terms of
Reference, the term 'war criminal' does not apply to persons
merely by reason of their past membership of the Nazi Party or
like organizations, I can report, without reservation, that neo
evidence was found in the written records of decisions or in the
interviews of former officers that there was a policy of any
Australian Government to allow or assist the entry of known or
suspected war criminals into Australia. Indeed, so far as the
records and interviews indicate, the policy of all Australian
Governments has been to the contrary.

13.4 There remains the possible argument that the insufficiency
of action to prevent the entry of persons who are the subject of
allegations as to commission of serious war crimes recorded by
the Review evidences the existence of such a policy on the part
of the then Government, although unwritten and unrecorded.
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13.5 It is of course easy to be wise after the event. Instead,

we must look to the facts as known at the relevant time.

13.6 The Review has identified two principal factors making
possible the entry of suspected war criminals into Australia. The
first is the total lack of Australian security officers in the
initial phase of the mass migration scheme and the later
limitation in numbers and geographical spread of such officers.

The second is gaps in data against which security checks were

made.

137 As to the first, whenever proposals were made to
Government for increased numbers of security officers in Europe
and posts at which they would be located, the proposals appear to
have been substantially accepted. Thus, the numbers of officers
and posts steadily increased between 1951 and 1957 from two
officers and one post to 1l officers and seven posts.

13.8 As to the second factor (gaps in data against which
security checks were made), the full extent of these gaps in
relation to non-German applicants does not appear to have been
identified until the Review completed its examination. Certainly,
the security officers stationed in Europe were aware of the gaps
in the B.D.C. records in relation to non-Germans. However, those
interviewed appeared to think that this deficiency would be made
good by checks with British or U.S. intelligence records,
although none had any real knowledge of what these records
covered. In short, they very largely took on trust the reports on
the checks supplied by the British or U.S. Perhaps they had no
practical alternative. The Australian Government did not pay for
the service. Sir Charles Spry, when interviewed by me, said he
was not aware of the limitations in the B.D.C. records now

revealed.

13.9 In August 1951, Sir Raymond Huish, President of the
Queensland Branch of the Returned Sailors, Soldiers and Airmen's
Imperial League of Australia, in a report submitted to the
Government and his Association following a comprehensive
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inspection of Australian migration operations in Europe,
discussed in detail the adequacy of screening and security
procedures then being applied in Europe.

13.10 Sir Raymond visited the B.D.C. and British and U.S.
intelligence centres. Certainly speaking in the context of the
proposed German mass migration scheme, Sir Raymond said:

I believe I have a very complete picture of the
security system which is in operation and which is made
available to the Australian authorities and which, in my
opinion, provides every reasonable safeguard in the
screening of German migrants. I doubt if any other part of
Europe could supply us with greater protection than that
which is available in Germany. I am of the opinion that the
security side of any German Mass Migration Scheme can be
adequately taken care of'.

13.11 Nothing in his report referred to the limitations in
screening data in relation to non-Germans presenting themselves
for selection in Germany. (It did refer to deficiencies in
selection procedures in Italy, which appear to have been largely
rectified soon after). It therefore appears unlikely that these
limitations and their potential for admission of war criminals
among such persons was known to the Government in Australia at
the relevant time.

13.12 Certainly reports appeared in the media and elsewhere from
1949 conwards that suspected war criminals had entered Australia
and it can be argued that the Government should have been alerted

by these and taken corrective action more promptly and more
effectively.

13.13 The question raised by this Term of Reference is not
whether anything more could or should have been done to prevent
the entry of war criminals into Australia. Instead, it is whether
there was a policy by any Australian Government to allow or

assist the entry of such persons into Australia.

13.14 The facts as now ascertained, in my view, fall far short
of establishing such a policy.
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CHAPTER 14

AUSTRALIAN HANDLING OF UNITED STATES REQUESTS FOR INFORMATION

14.1 The National Times newspaper of 3-9 May 1985 included an
article by Marian Wilkinson entitled 'Fraser Government Inaction
Hampered Nazi War Crime Investigation'. The article alleged that
a request made by the United States Justice Department in 1981
for information relating to a Lithuanian, Kazys Simkus, had never
received a response from the Australian authorities, despite the
dispatch of two reminders. The Wnited States authorities wished
to obtain evidence from Simkus, who was believed to have
emigrated to Australia after World War II, in relation to the
trial of another Lithuanian, Jurgis Juodis.

14,2 A similar allegation was made by Mr Eli Rosenbaum,
formerly an officer of the United States Office of Special
Investigations, on the A.B.C. radio program Background Briefing
on 11 May 1986. Mr Rosenbaum also criticised Australia in more
general terms, as being the only country which had not
enthusiastically assisted United States war crimes
investigations.

14.3 On 25 June 1985 an officer of the Department of the Prime
Minister and Cabinet advised the Department of Foreign Affairs
that the Prime Minister had expressed concern that there may have
been inadequacies in the way such requests had been handled in
the past and had emphasised that it was to be made absolutely
clear to all departments and agencies that there was to be no
suggestion of unco-operation by Australia in pursuing war crimes
enquiries. The Prime Minister had also directed that any requests
received by the Department of Foreign Affairs in the future
concerning the location of war crimes witnesses or suspects
should be referred expeditiously to the Australian Federal Police
for action.
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INVESTIGATION OF THE SIMKUS REQUEST

14.4 The Review has investigated the Simkus request and the

relevant facts are as follows.

14.5 The United States Embassy in Canberra wrote to the

Department of Foreign Affairs on 30 December 1981 to seek

information on the whereabouts of Mr Simkus, who was of interest
to the Office of Special Investigations as a possible witness in
the Juodis case. The Office of Special Investigations noted that,
as Mr Simkus himself may have been implicated in the crimes under
investigation, it was desired that® he should not be made aware of
0.5.I. interest in him at that time. After considering issues of
principle raised by the request the Department of Foreign Affairs

acknowledged it on 5 February 1982 and referred
Department of Immigration and Ethnic Affairs on
Department of Foreign Affairs also referred the
Attorney-General's Department for policy advice

it to the

the same day. The
matter to the

on 18 March 1982,

since the communication of the address of an Australian citizen

without that citizen's consent was contrary to departmental

consular policy.

14.6 The Department of Immigration and Ethnic

Affairs advised

the Department of Foreign Affairs on 19 March 1982 of the date on
which Mr Simkus had been granted Australian citizenship and his
last known address but, as the matter had by then been referred

to the Attorney-General's Department, this information was not

passed on to the United States Embassy.

14.7 At this point, confusion unfortunately developed in

communications between Department of Foreign Affairs and
Attorney-General's Department. One officer of Attorney-General's
has recorded that on 11 June 1982, he orally advised an officer
of Foreign Affairs that the matter should be referred to

Australian Federal Police. Following receipt of

a further memo

from Foreign Affairs dated 27 July 1982, he recorded that he

orally repeated that advice to the same officer.

However, a

different officer of Foreign Affairs recorded in November 1982
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that he had discussed the matter with a different (and more
junior) officer of Attorney-General's who advised that, from a
legal point of view, there was little scope to assist the U.S.

14.8 It is regrettable that none of this advice was confirmed
by memorandum, as would have been usual. Apparently because of
uncertainty and lack of written advice, the Department of Foreign
Affairs made no written response to the U.S. requests, although
its records indicate that the U.S. Embassy was orally advised on
29 October 1982 that the question of assistance had been referred
to the Attorney-General's Department.

14.9 Further written requests for a reply to the Simkus reguest
were received from the United States Embassy on 8 September 1982,
17 February 1983, 10 November 1983 and 3 June 1985. Following the
receipt of the last of these requests and of related
representations and publicity, the Attorney-General's Department
advised the Department of the Prime Minister and Cabinet in
writing on 21 June 1985 that requests for information relating to
war crimes prosecutions clearly fell within the area of law
enforcement rather than consular assistance. In consequence, it
would be appropriate to supply the information requested and any
subsequent requests of this nature should be referred directly to
the Australian Federal Police for action. The Simkus request was
itself referred to the Australian Federal Police, who advised on
25 July 1985 that Mr Simkus had died in 1968. Relevant
documentary evidence was provided. This information was passed to
the United States Embassy on 1 August 1985.

14.10 The United States Government has also requested
information from the Commonwealth Government on four other
individuals in connection with war crimes investigations. Details
of these cases are as follows (names are omitted unless
previously made public):
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CASE 1

14.11 On 6 August 1981, the United States Embassy in Canberra
requested the Department of Foreign Affairs to provide
information on an unsuccessful application for migration to
Australia made in 1949 by a Lithuanian who had served as an S.5.
guard at Auschwitz concentration camp. The Department of Foreign
Affairs acknowledged the enquiry on 11 August 1981 and also
forwarded it to the Department of Immigration and Ethnic Affairs.
On 8 September 1981, the latter Department advised that it had no
record of the individual of interest to the United States
authorities, but that records were held relating to the migration
to Australia in 1949 of an individual with the same surname and
born in the same town, but with a different given name and date
of birth. This information was communicated to the United States

Embassy in Canberra on 2 December 1981.

14.12 On 19 August 1982, the United States Embassy advised the
Department of Foreign Affairs that the individual identified by
the Department of Immigration and Ethnic Affairs was in fact the
older brother of the individual of interest to the United States
authorities. The older brother was also believed to have served
in an S.S. unit at Auschwitz and the United States authorities
therefore wished to interview him as a witness in connection with
legal action being taken against his brother. The Department of
Foreign Affairs was asked to advise as expeditiously as possible
whether the older brother was still resident in Australia, so
that a formal request could be made for the United States Office

of Special Investigations to interview him.

14.13 The Department of Foreign Affairs acknowledged this
communication on 27 August 1982, but no reply was sent because of
the doubts that had arisen in the Simkus case as to the propriety
of communicating information concerning Australian citizens to
foreign governments without the consent of the citizen concerned.
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14.14 On 4 January 1983, the United States Embassy advised the
Department of Foreign Affairs that the individual concerned had
voluntarily left the United States and that the case was
therefore closed.

CASE 2

14.15 On 6 April 1982, the United States Embassy in Canberra
requested the Department of Foreign Affairs to provide
information on the current whereabouts of an individual born in
Poland who was believed to have participated in the shooting of
civilian men, women and children in Byelorussia during Werld War
I1. The individual concerned was believed to have migrated to
Australia. The request was referred to the Department of
Immigration and Ethnic Affairs on 19 April 1982, but the latter
Department advised on 20 May 1982 that, after a careful check, it
had been unable to find any trace of the individual sought. This
information was apparently not passed on to the United States
Embassy, since the Embassy on 25 October 1982 renewed its
original request. The Department of Foreign Affairs advised the
United States Embassy on 29 October 1982 that no record could be
found of the individual sought.

14,16 On 4 November 1982, the United States Embassy provided the
Department of Foreign Affairs with further details of the
individual sought, including the date and ship on which he
entered Australia in 1949. Despite further enquiries from the
United States Embassy on 17 February 1983 and 10 November 1983,
no further action appears to have been taken on the request by
the Department of Foreign Affairs.

14.17 1In August 1986, documents relating to the selection,
migration and naturalization of the individual sought were
located by the Review among the records of the Department of
Immigration and Ethnic Affairs. This information was made
available to the United States authorities, but advice was
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received on 20 August 1986 that the individual concerned was no
longer of interest to the Office of Special Investigations.

CASE 3
14.18 ©On 15 September 1982, the United States Embassy in
Canberra requested the Department of Foreign Affairs to provide
all available information on Konrads Kalejs, a Latvian who was
alleged to have committed war crimes. Kalejs migrated to
Australia in 1950 and to the United States in 1959. The request
was repeated on 17 February 1983 and 10 November 1983. No action
appears to have been taken on the request by any Australian
authority until selection documents were located by the Review
among the archived records of the Department of Immigration and
Ethnic Affairs in August 1986. The Review provided copies of
these documents to the Office of Special Investigations.

CASE 4

14.19 On 10 November 1983, the United States Embassy in Canberra
requested the Department of Foreign Affairs to provide copies of
any documents relating to an individual born in Poland who was
believed to have migrated to Australia in 1950 and subsequently
entered the United States from Australia. The individual
concerned was alleged to have participated in the murder of
Polish and Jewish civilians and also to have served as an S.S.
guard at Maidanek concentration camp. On 21 November 1983 the
United States Embassy advised that the individual concerned was
now a naturalized American citizen. The Department of Foreign
Affairs apparently concluded from this advice that no further

action on the matter was required. This was not an unreasonable

conclusion.

14.20 1In July 1986, the United States Embassy renewed its
request for information on the individual concerned. The
Department of Foreign Affairs referred the request to the Review
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for action and a search was made of the records of the Department
of Immigration and Ethnic Affairs. As in some other cases
involving migrants who did not subsequently become Australian
citizens, it proved very difficult to locate relevant deocuments,
but these documents were eventually located by the Review in

November 1986 and the United States authorities advised
accordingly.

COMMENT

14.21 Requests from the United States for information concerning
war crimes suspects and witnesses were handled by Australian
Departments in an unsatisfactory manner. In retrospect, the
United States authorities would have been better advised to make
the initial approach at law enforcement rather than consular
level. Nevertheless, Australian Departments should have acted in
a much more co-ordinated and energetic manner to ensure either
that the information sought was provided or that reasons for
failing to provide it were communicated without unreasonable
delay to the United States.

14.22 On the credit side, it may be noted that Australia has
acceded to five requests from foreign States for the taking of
evidence in Australia in war crimes matters.

14.23 The present position is that, of the five requests
received from the United States between 1981 and 1983, four have
been satisfied and one has been withdrawn. As to the future,
requests of this nature will come under the Mutual Assistance
Bill 1986 recently introduced into Parliament. Assuming the Bill
becomes law, future U.S. requests for information as to war
crimes should be forwarded to Attorney-General's Department,
which will act as the Central Office for Australia in these
matters. Attorney-General's Department should, I suggest,
transmit the request to the proposed specialized unit, the

establishment of which is recommended in Chapter 18.
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CHAPTER 15

THE UNITED STATES EXPERIENCE

151 In the immediate post-war years, the United States
migration laws were policed by the Immigration and Naturalization
Service (I.N.S.) a separate offshoot of the Justice Department.
'Quiet Neighbours' by Allan Ryan, a former Director of the Office
of Special Investigations, describes the initial post-war

inactivity of the I.N.S in regard to war criminals found in
U.S.A. While this was followed in the 1970s by a period of
greater activity as the public and the authorities became aware
of the presence of these persons in the United States, the
I.N.S5., despite this greater activity, had only limited success
in dealing with the problem.

15.2 The I.N.S. could only bring deportation proceedings
against aliens because U.S5. citizens (as Australian citizens)
cannot be deported. Before deportation action could be taken
against naturalized persons, denaturalization proceedings had
first to be brought by the Justice Department.

1533 Due to the I.N.S.'s lack of success in dealing with war
criminals found in the United States, in 1979 an Office of
Special Investigations was established within the Department of
Justice dedicated to dealing with war criminals in the United
States. This Office was given a substantial budget and acquired a
staff of lawyers, historians, investigators, researchers and
analysts.

15.4 The charter of the 0.8.I. is to deal with aliens who
'ordered, incited, assisted or otherwise participated in the
persecution of any person because of race, religion, national
origin or political opinion'. It may proceed by seeking
revocation of citizenship followed by deportation or by
extradition or by taking the two processes in parallel. However,
there is no provision in United States law for prosecution of
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of fenders in the United States which is in any way comparable to

the Australian War Crimes Act.

15.5 It is sufficient ground for revocation of citizenship that
the person entered the United States illegally. Contrary to
Australian law, it is not necessary to show illegality in the
naturalization process. Unlike Australia, the United States is
not a party to the Convention on Reduction of Statelessness, so
the question of inconsistency between the Convention and United

States law in this regard does not arise.

156 The 0.5.I1. claims a considerable degree of success:

Three persons have been extradited (to West Germany, Israel

and Yugoslavia).

At least nine have been deported, but others have left after
the commencement of deportation proceedings, but before the

final order.

Eighteen have been denaturalized.

15.7 The 0.5.1. admits that it has had difficulty in effecting
the removal of deportees from the United States and some have
remained for years after the final order (see discussion of like
difficulties in Australia in Chapter 16), but states that at
present, no person the subject of a final deportation order
remains in the United States. In any event, public opinion in the
United States would appear to regard deprivation of citizenship
as in itself a very significant punishment. The deportation
proceedings are brought before administrative tribunals which
are, however, subject to review by the ordinary courts.

Denaturalization proceedings are brought in a federal district

court.

15.8 The 0.5.1I. firmly holds the view that extradition is a
more effective and appropriate course than denaturalization and
deportation. For this reason, the United States Government has

approached the West German Government with a view to facilitating
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extradition requests by that country, particularly in respect of
crimes committed in cocuntries in the war-time occupation of the
Third Reich. The West German Government agreed to co-operate on a
case by case basis although pointing out that only charges of
murder survive its Statute of Limitations.

15.9 Witnesses to the events in issue have frequently been
located in the Union of Soviet Socialist Republics (U.S.S.R.) and
the 0.8.1. has reached arrangements with the U.S5.5.R. on a case
by case basis for the evidence of these witnesses to be taken
before U.S5.5.R. officials, when they are unwilling to come to the
United States. The evidence is taken in the presence of 0.S.I.
counsel and defence counsel are also given an opportunity to
participate. The proceedings are video-taped.

15.10 The question of reception in United States courts of
evidence taken in this way in the U.S.S.R. has been the subject
of much controversy and has been referred to in several
submissions furnished to me. One submission attached a

publication Soviet Evidence in North American Courts by

S. Paul Zumbakis criticising in considerable detail the practices
of the 0.S5.1I. in this regard. These criticisms have been echoed
in Australian newspapers. When the present Director of the 0.S5.I.
(Mr Neal Sher) visited me in Canberra on 8 August 1986, these
criticisms were discussed and later Mr Sher gave me a memorandum
which responds to these criticisms in detail, a copy of which is
Attachment 'B'.

15.11 The Canadian Deschenes Royal Commission also considered
the question of taking evidence in the U.S.S5.R. In an interim
decision dated 14 November 1985, the Commission noted the

arguments for and against reception of Eastern Bloc evidence as
follows:
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Arguments Against

'a)

b)

c)

d)

e)

Soviet-supplied evidence cannot be trusted, because of
fabrication, intimidation, denial of right to
independent counsel, lack of full cross-examination and
general dis-regard for the principles of fundamental
justice;

Access to Soviet archives is severely limited, when it
is not totally prevented;

The same observation applies to access to sites of
crimes and to potentially exculpatory witnesses;

The use of Soviet-supplied evidence would constitute a
mockery of justice and would represent the worst form of

McCarthyist witch hunts;

The U.S.S.R. places no value on the rights of the
individual; it is intent on attacking any ethnic group
which opposes the Soviet State;

By travelling to the U.S5.5.R., the Commission would
legitimize the political claims of the U.S5.8.R. on the
Baltic States and the Ukraine;

By the same token, the Commission would give legitimacy
to the Soviet legal system, which is but a pawn in the
hands of the Soviet government;

It would be ludicrous to foresee trials in Canada which
would depend on a wholesale obtaining of Soviet
evidence'.

Arguments For

"a)

b)
c)
d)
e)

£)

Page 160

The Commission must go where the evidence is;

Documents are in Soviet archives, or German archives
seized by the Soviets;

Eyewitnesses are for the most part in the countries
where crimes were allegedly committed;

Victims of the Holocaust should not be deliberately
excluded as witnesses and thus doubly victimized;

Soviet motives should not invalidate Eastern European
evidence;

Soviet-supplied evidence was used and accepted by the
courts at Nurnberg and in the Rauca case in Canada;
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g) There is no known instance in Europe or in North America
of a Soviet-supplied document having been falsified or
of an Eastern Bloc witness having perjured himself;

h) Use of evidence from Eastern Europe will not legitimize
the Soviet political or legal systems;

i) Opposition to the use of Soviet-supplied evidence is a
declaration of non-confidence in the Canadian judicial

system and its ability to sort out good evidence from
bad'.

15.12 1In the result, the Commission decided that it was legal
and advisable for it to hear and collect evidence available in
foreign countries whichever these may be. Further, the U.S.S.R.
met the Commission's requirements as to how this evidence should
be taken. However, in the ultimate, time constraints prevented
the Commission from taking this course.

15.13 As to how this experience can be made use of in Australia,
in Chapter 18 I recommend that a unit be set up dedicated to
dealing with war criminals. This unit should, I suggest, examine
carefully and report to Government on the possibility of taking
evidence in Eastern bloc countries for use in Australian courts
on the lines followed by the 0.5.I. Somewhat different
considerations are, however, involved - Australian proceedings
are more likely to be strictly criminal involving jury trials,
while United States proceedings in which Soviet evidence has been
used are civil in nature, although the Government is subject to a
high onus of proof. Ultimately, Australian courts would make up
their own mind on the issue having regard to, but not necessarily
following, United States decisions.
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PART 111

HOW MAY WAR CRIMINALS FOUND IN AUSTRALIA BE BROUGHT TO JUSTICE?

In this Part, I shall first discuss the law and possible changes

in that law then discuss what organization is required to operate

under these laws. The latter is as important as the former

because, no matter how excellent the laws, unless there is an

effective and dedicated body of persons charged with carrying

them into effect, the desired objective will not be fully

achieved.

Page 163
nla.obj-1665100769
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

Page 164
nla.obj-1665100631
National Library of Australia



Review of material relating to the entry of suspected war criminals into Australia.

CHAPTER 16

EXISTING LAW AND PROCEDURES

EXTRADITION

o O Extradition is the delivery of a person who has been
convicted of a crime, or is accused of having committed a crime,
in cne country by the authorities of another country in which he
has taken refuge. The delivery is made to the authorities of the
country where the crime was committed or allegedly committed. It
is thus distinguished from deportation, which is the process by
which a person who is not an Australian citizen is removed from
this country.

16.2 In Australia, extradition is governed by the Extradition
(Commonwealth Countries) Act 1966 in the case of Commonwealth
countries and the Extradition (Foreign Countries) Act 1966 in the
case of other countries. Before those Acts came into operation,
the process was governed by the Fugitive Offenders Act 1881 and
the Extradition Acts 1870 to 1935 of the Imperial Parliament read
with the Extradition Act 1903 of the Commonwealth Parliament. A
request for extradition of a war criminal is unlikely to be made
to Australia by a Commonwealth country, so attention in this
Chapter will be directed to the Extradition (Foreign States) Act
which will be referred to as 'the Australian Act'.

16.3 This Act does not make special provision for the case of
war criminals. On the other hand, in so far as war crimes
amounted to murder, infliction of serious bodily harm, rape and
like serious offences they would, in most cases, come within the
ambit of the Act.

16.4 Until 1974, the Australian Act required the existence of a
treaty between Australia and the foreign State in guestion.
However, a 1974 amendment authorized the application by
regulation of the Act in relation to a foreign State where the
Governor-General was satisfied that the laws of that State would
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permit the surrender to Australia of a person accused of an

extraditable crime.

165 In the past, several requests by foreign countries to
Australia for the handing over or extradition of alleged war
criminals have sought to invoke one or all of the feollowing

international instruments:

(a) The Moscow declaration of 30th October 1943, made by the
United Kingdom, the United States and the Soviet Union.

(b) The agreement of 8 August 1945, establishing the
International Military Tribunal for the trial of major war
criminals, in conformity with which the Nuremburg trials

took place.

(c) The resolution of the General Assembly of the United Nations
of 13 February 1946, recommending that member nations take
forthwith all necessary measures to cause the arrest of war
criminals and to send them back to the countries in which

their deeds were committed.

(d) The resolution of the General Assembly of 31 October 1947,
re-affirming the last mentioned resoclution and recommending
that member nations which desired the surrender of war
criminals should make their request as soon as possible and
should support the request with sufficient evidence to
establish a reasonable prima facie case of identity and

guilt.

16.6 On this aspect, the Attorney-General's Department has
furnished an opinion which appears as Attachment 'C'. The
Attorney-General's Department concludes that, for the reasons
given, these instruments no longer have direct application in
relation to the extradition of war criminals in Australia, that
is, they do not give rise to any legal obligation at
international law to extradite. The Attorney-General's Department

also concludes that, apart from the question whether Australia
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has international obligations arising from these instruments, the
Government's power to extradite under domestic law is probably
limited to that provided by the Australian Act or the Extradition
(Commonwealth Countries) Act, referring to Barton v. Commonwealth
(1974) 131 C.L.R. 477. I agree with these conclusions.

16.7 Since World War 11, requests have been made to Australia
by foreign States for the extradition or handing over of six
alleged war criminals excluding cases where the person named did
not appear to have entered Australia. I shall only name persons
where names have previously been published. In relation to five
of these persons, Australia advised that it was either unable or
unwilling to comply with the request. In the sixth case (Mr B.),
after extremely prolonged negotiations, the foreign State (the
Federal Republic of Germany) advised that 'after renewed study of
all available evidence', the prosecution had come to the
conclusion that the evidence was not sufficient. The request was
therefore withdrawn.

16.8 Details of these cases are given in Attachment 'D'. In
relation to three persons, Ivanovich, Lukic and Rajkovic, the
Australian Covernment's refusal stemmed from the nature and
circumstances of the allegations and general suspicion of the
bona fides of the charges. In the case of the Czechoslovakian
request for extradition of Mr A., the refusal appeared to stem
from disinclination to extradite to a Communist State, although
the stated ground was that, as a naturalized citizen, he was

excluded from the operation of the relevant extradition treaty.

16.9 In the case of the Soviet Union's request for the
extradition of Viks in 1961, the refusal was based on the view
that the four international instruments discussed in paragraph
16.5 invoked by the Soviet Union no longer had application, that
there was no extradition treaty with Russia (the Imperial
Extradition Act then required the existence of a treaty) and the
alleged crimes had been committed in Estonia, which Australia did

not then recognize as part of Russia. Sir Garfield Barwick, as
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Attorney-General and acting Minister for Foreign Affairs, in
stating the Government's attitude in the House of Representatives
on 22 March 1961 added that in this type of case 'the time had
come to close the chapter'. Continuation of this attitude appears
to explain the refusal of the Australian Government before the
decision of Attorney-General Murphy in July 1974 (see Attachment
'E') to agree to the application of the Australian/German draft
extradition treaty to offences committed before 1966,

16.10 Thus, for one reason or another, Australia has not granted
extradition of any alleged war criminal. However, since the first
requests were made for extradition of alleged war criminals,

Australia's ability to respond to such requests has significantly

improved:

. Australia now has an extradition treaty or arrangement with
most western European states. There are also inherited
extradition treaties with some eastern European states. There
are no extradition treaties or arrangements with Bulgaria, the

German Democratic Republic or the U.S.S.R.;

Since 1974, a treaty is not essential if an arrangement in
terms of sub-section 10(4) of the Australian Act is in place;
such an arrangement could be limited to war crimes, provided

these could be satisfactorily defined;

. No Australian extradition treaty is restricted in application

to events since World War II;

While under a number of treaties the Australian Government is
given a discretion as to extradition of Australian citizens,

it is only prevented by treaty in the case of three European

countries (France, Hungary and Creece) from extraditing an

Australian citizen;
Since the amendments made in 1985 to sub-section 4(8) of the

Australian Act, the application of the Act is not restricted
to acts or omissions within the territory of the requesting
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State; (however, the treaty with Israel gives the discretion
to refuse extradition where the act or omission occurs outside
the territory of the requesting State and the law of the
required State does not allow prosecution for the same

category of offence when committed outside the territory);

. Extradition treaties recently negotiated by Australia will,
when they come into force, enable extradition from Australia
without the requirement that the offence in question falls
within an exhaustive list of offences contained in earlier

treaties. Older treaties, however, retain these requirements.

16.11 Nevertheless, before extradition could be used to remove a
war criminal from Australia, there would need to be:

(a) a request by a foreign State for extradition of the person;
this is a matter in the discretion of the foreign State, not
Australia;

(b) Australia must either have an extradition treaty with that
foreign State or have, or be prepared to enter into, an
arrangement, limited or general, in terms of sub-section
10(4) of the Australian Act with that State for extradition
of such persons;

(c) where a treaty is applicable and the treaty contains an
exhaustive list of offences for which extradition can be
granted, the offence for which extradition is sought must
come within the list. If the war crime is in effect murder,
infliction of serious bodily harm or rape, it would come

within any such list, but other alleged war crimes may not;

(d) to be extraditable, an offence must carry a maximum penalty
of not less than 12 months imprisonment and the relevant act
or omission must constitute, if committed in Australia, an
offence against Australian law;
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(e) except in the case of some recently negotiated treaties,
prima facie evidence of commission of the offence in the
form of authenticated depositions will be required; and

(£) certain safeguards written into the Australian Act must be
observed, in particular, section 14 requires that the
Attorney-General not give effect to an extradition from
Australia where there are substantial grounds for believing

that:

'(a) the requisition for the surrender of the fugitive,
although purporting to have been made in respect
of an offence for which, but for this section, he
would be liable to be surrendered to that state,
was made for the purpose of prosecuting or
punishing him on account of his race, religion,
nationality or political opinions; or

(b) if the fugitive is surrendered to that state, he
may be prejudiced at his trial, or punished,
detained or restricted in his perscnal liberty, by
reason of his race, religion, nationality or
pelitical opinions'.

the Attorney-General's decision on this issue can be

challenged in the courts.

16.12 To sum up, the Australian Act does not distinguish between
extradition of alleged war criminals and alleged perpetrators of
other offences. Thus, an application for extradition of an
alleged war criminal would need to satisfy the requirements and
safeguards of the Australia Act. Further, any request for
extradition of a war criminal should, I suggest, be subject to
the requirement that the requesting State establish a prima facie
case. However, if the Australian Government makes up its mind
that, contrary to the Barwick statement, the chapter as to war
crimes is not closed and that, within the limits and subject to
the safeguards provided by Australian law, there should be co-
operation with foreign States seeking extradition of war
criminals in serious cases, and there is an effective
organization dedicated to dealing with war criminals, extradition
should be more effective than it has been in the past as a means
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of removing war criminals from Australia and ultimately bringing
them to justice.

16.13 Extradition should therefore, in my view, be first looked
to as the means for dealing with a particular war criminal. This
is not, of course, to say that extradition will be effective in
every case. In some cases, other processes may have to be looked
to. Further, I do not suggest that it is appropriate for the
Government to enter into extradition relations with all
countries. It is a matter for the judgement of the Government,
having regard to whether, amongst other matters, the system of
justice in a particular country is of such a standard that it is
appropriate for Australia to enter into a binding extradition
commitment with that country.

16.14 Before leaving the subject of extradition, I note that,
while as 1 have said, Australia has not granted extradition of
any war criminal, it has, on five occasions, acceded to requests
by foreign States to take evidence from witnesses in Australia
for criminal proceedings in the foreign State in respect of war
crimes committed in Europe.

DEPORTATION

16.15 Deportation is the process by which persons who are not
Australian citizens are removed from Australia. In contrast to
extradition, deportation should not be effected with a view to
the person being dealt with in courts of the country to which he
goes so that the deportation would be a disguised or de facto
extradition. Barton v. The Commonwealth (1974) 131 C.L.R. 477.
and Shearer Extradition in International Law pp. 26 to 93.

Effective deportation requires another country willing to receive
the deportee. Under international law, only the country of the

deportee's nationality is obliged to receive the person.

16.16 The Migration Act 1958 provides for deportation by order
of the Minister in three different circumstances:
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deportation of a non-citizen sentenced to imprisonment for not
less than one year for an offence committed in Australia

before the person attained ten years permanent residency;

deportation of a non-citizen present in Australia as a
permanent resident for less than ten years on grounds that he
is a threat to the security of the Commonwealth or (regardless
of period of residence), has been convicted of certain

offences relating to security;

deportation of prohibited non-citizens (this includes not only
non-citizens who enter Australia without an entry permit but
also, inter alia, non-citizens who make false statements or
produce false documents at time of entry).

16.17 If a person was not an Australian citizen and it could be
established that he obtained his entry permit by a false
representation, he would be subject to deportation regardless of
period of residence but in respect of persons who have acquired
citizenship, deportation is not available. Indeed, under existing
law, it is doubtful that deportation is possible in respect of

such a person even after revocation of citizenship.

16.18 Many of the persons who are the subject of allegations to
commission of war crimes have become Australian citizens. Nearly
all have been permanent residents for over ten years. Most of the

persons named in the list of suspects referred to in Chapter 10

have acquired citizenship.

REVOCATION OF CITIZENSHIP

16.19 There are several ways by which persons may lose
Australian citizenship but, for present purposes, it is only
necessary to consider the procedure provided by section 21 of the

Australian Citizenship Act 1948.
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16.20 Under this provision, the Minister may revoke the

Australian citizenship of a person who became an Australian
citizen otherwise than by birth, and:

(a) who has been convicted of an offence against section 50 in
relation to the application for his certificate of
citizenship; (this section makes it an offence to make a
false representation or statement or conceal a material

circumstance for a purpose of, or in relation to, the Act)
or

(b) who, after applying for Australian citizenship, is convicted
of an offence (either under Australian or foreign law) for
which he is sentenced to not less than 12 months
imprisonment, the offence being committed before grant of
citizenship.

16.21 Only (a) is likely to have application in the
circumstances under consideration, but the application of even
that paragraph is limited by the fact that prosecutions for

of fences under section 50 of the Australian Citizenship Act must
be commenced within ten years of commission of the offence.

16.22 Even assuming that a person in respect of whom allegations
have been made of commission of war crimes made a false or
misleading statement or concealed a material circumstance in
relation to his application for citizenship, the period of ten
years has probably expired in most cases. However, cases may
emerge where it has not. Where it has expired, no action could be
taken under existing laws to revoke the citizenship of such a

person in the circumstances under discussion.

16.23 1In the last 30 years, only two persons have been deprived
of Australian citizenship. Neither of these cases concerned war
crimes. In only one of these cases was any attempt made to deport
the person. In that case, the person had been a U.S5. citizen
before becoming an Australian citizen. After revocation of the
person's Australian citizenship, U.S. authorities informed the
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Australian Government that the person was an alien so far as U.S.
law was concerned and he would not be accepted in the U.S. Action

to deport the person was therefore dropped.

16.24 1In fact, since the Nationality and Citizenship Act 1948
came in force, no person has been deported following revocation

of his Australian citizenship.

16.25 Looking at the forms of application for grant of
citizenship used in the past, it must be noted that the written
questions asked of applicants do not directly refer to the
question of commission of war crimes. Even apart from the time
limit of ten years for prosecution, there could be difficulties
in establishing that a person, against whom a war crime could be
proved, had made a false or misleading statement or concealed a
material circumstance in relation to his application for
citizenship. In each case, it would be necessary to examine the
statements made by the suspect in relation to his application for
citizenship, what could be established as to his war-time
activities and the matters as to which he was required by the
Citizenship Act, as it stood at the relevant time, to satisfy the

Minister.

16.26 It may be noted that U.S. law permits revocation of
citizenship, not merely when it is obtained by misrepresentation
or concealment, but also when the person was ineligible for
admission into U.S. and his citizenship was thus illegally
procured: Fedorenko v. U.S5. 449 U.S. 490.

16.27 As to possible changes in Australian law, the provisions
of the Convention on Reduction of Statelessness must be taken
into account. Australia is a party to this Convention, but U.S.A.
is not. By the Convention, contracting States undertake not to
deprive a person of nationality if this would render him
stateless. While the Convention permits a contracting State to
deprive a person of the nationality of that State where the
nationality was obtained by misrepresentation or fraud, it does
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not permit deprivation of nationality by reason of

misrepresentation or fraud in the original entry into the
country.

16.28 Thus, the Convention would not prevent Australia from
removing the time limit on prosecutions under section 50 and on
citizenship revocation action based on convictions under that
section. However, the Convention would prevent Australia from
enlarging the grounds for revocation of citizenship to include,
in line with U.S. law, misrepresentation or concealment of
material circumstance or other illegality at point of entry into
Australia. It would alsoc prevent Australia from enacting a law,
as suggested in cone submission received by the Review, making
citizenship revocable on the grounds of commission of a war
crime.
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CHAPTER 17

POSSIBLE CHANGES TO THE LAW

171 As previously stated, persons who have acquired Australian
citizenship cannot be deported. They would first have to be
deprived of Australian citizenship and even then, under existing
law, it is doubtful that present deportation provisions apply to
such persons. Further, under existing law, it is not possible to
revoke citizenship for misrepresentation or concealment of facts
in relation to the citizenship application more than ten years
after the event.

: o i I see no reason why, quite apart from the need to deal
with war criminals, the Migration Act should not be amended to
remove doubt as to power to deport a person who has been deprived
of Australian citizenship. However, while in broad principle an
amendment of the Australian Citizenship Act to remove the time
limit for action to revoke citizenship where the person had made
a false statement or representation or concealed circumstances
relevant to his commission of a war crime could be justified (and
this would not be inconsistent with the Convention on the

Reduction of Statelessness referred to in Chapter 16), it is
another matter whether the amendment would ever serve a useful
purpose.

17.3 In proceedings under the amended legislation, it would not
only be necessary to prove that the defendant had made a false or
misleading statement or concealed a material circumstance in
relation to his application for citizenship (a difficult task in
itself given the limited records available), but the prosecution
would also need to show the necessary connexion with the
commission of a war crime by the defendant. The prosecution would
indeed have a very heavy burden of proof.

174 Even assuming success in the legal proceedings:
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(a) at the end of the process, Australia would need to find a
country prepared to take the proposed deportee who, at this
point, would probably be a stateless person. U.S.A. has had
considerable difficulty in arranging for such deportations
and Australia is in a far less advantageous position than
U.S.A. as regards persuading foreign States to take
deportees whom they are under no obligation under

international laws to receive.

While U.S. courts have permitted deportation te a country
that clearly intended to prosecute the deportee on arrival
(United States v. Linnas 685 F.2d 427) Australian courts
would not necessarily follow the decision; an Australian
court might hold that this was a de facto extradition which
could only be effected under the Extradition (Foreign

Countries) Act;

(b) it must be questioned whether deportation of a serious war
criminal to a country that does not intend to prosecute him

is a real answer to the problem.

i 7 For all these reasons, I refrain from recommending an
amendment to the Australian Citizenship Act to remove the present
time limitation on proceedings directed to revocation of
citizenship on the basis that, in the final result, it is
unlikely to serve a useful purpose. Moreover, it would create
expectations in the public that inevitably would not be met.

17.6 Where extradition is not practicable and in the case of an
Australian citizen the time limit has not expired (such cases
will be very few), consideration can be given to the course of
revocation of citizenship and deportation (assuming the Migration
Act is amended to remove doubt in that regard); in the case of a
non-citizen, deportation can be considered. But generally, in the
case of war criminals who are Australian citizens, a more

comprehensive solution must be found elsewhere.
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CAN WAR CRIMINALS BE PROSECUTED IN AUSTRALIA?

L 0 The only way in which a person who committed a war crime
outside Australia could be prosecuted in Australia is under the
War Crimes Act 1945 of the Commonwealth Parliament.

17.8 By this Act, enacted immediately after the close of World

War II, provision was made for punishment of war crimes defined
as:

(a) a violation of the laws and usages of war; or

(b) any war crime within the meaning of the instrument of
appointment of the Board of Inquiry appointed
13 September 1945

committed in any place whatsoever whether within or beyond
Australia during any war. The instrument of appointment referred
to contained a long list of crimes.

178 Under the Act as it now stands, however, trial of any
crime under the Act may only be conducted in a military court.
Penalties that could be imposed by such a court for any war crime
range from fine and confiscation of property to imprisonment for
life. The Act applies to war crimes committed against a person
who was at any time resident in Australia or against a British
subject or citizen of a power allied or associated with His
Majesty in any war. The Act was applied in a great number of
trials in the Pacific area in the immediate post-war years, but
has not since been invoked. It does not appear in the

Administrative Arrangements Order, but is nevertheless in force.

17.10 However, the Act in its present form requires trial by
military court and it is, 1 suggest, unthinkable that civilians
resident in Australia 41 years after the close of World War II,
be tried by military court for activifies in that war. Another
difficulty as regards present application of the Act is that the

same range of serious penalties is provided for any war crime.
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17.11 A final consideration is that there is some doubt whether
it would apply to crimes committed against persons resident in
the Baltic States during World War 11 because Australia has not
recognized the U.S.S5.R. annexation of those States, except for a
period 1973-1976. A big proportion of the crimes coming to the

notice of the Review were committed against these persons.

17.12 These difficulties could be removed by amendment of the
Act which would:

(a) invest jurisdiction to deal with war crimes in civil courts;

o
(b) either limit the offences to seriocus war crimes warranting
higher penalties or provide for a range of penalties for a

range of offences; and

(c) declare that war crimes against persons resident in the

Baltic States were covered by the Act.

17.13 There is of course a question whether the amendments would
so change the Act so as to make the legislation retrospective in

substance.

17.14 However, it should be noted that the Act was enacted after
the conclusion of the war, that is, after the commission of the
acts in question. The Act assumes that, independently of it, war
crimes arise under general international law; the Act merely
provides for the trial of these crimes. This is consistent with
the Charter of the International Military Tribunal at Nuremburg

which dealt with the major German war criminals.

17.15 Concerning the Charter, the International Military

Tribunal said:

'The Charter is not an arbitrary exercise of power on the
part of the victorious nations, but in the view of the
Tribunal, as will be shown, it is the expression of
international law existing at the time of its creation; and
to that extent is itself a contribution to international

law'.
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17.16 A further passage in the judgment of the Tribunal is
relevant:

L]

It was submitted that international law is concerned
with the actions of sovereign States, and provides no
punishment for individuals; and further, that where the act
in question is an act of state, those who carry it out are
not personally responsible, but are protected by the
doctrine of the sovereignty of the State. In the opinion of
the Tribunal, both these submissions must be rejected. That
international law imposes duties and liabilities upon
individuals as well as upon States has long been recognised.

L T I I T S S S R T T T B T I T T T T S S R I I T T T R ) .

Many other authorities could be cited, but enough has been
said to show that individuals can be punlshed for violations
of international law. Crimes against international law are
committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the
provisions of international law be enforced'.

17.17 It should be noted that Article 15 of the International
Covenant on Civil and Political Rights, while declaring that neo
one should be held guilty of any criminal offence on account of
any act or omission which did not constitute a criminal offence
under national or international law at the time when it was
committed, goes on to say thatmnothing in the Article should
prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal

according to the general principles of law recognized by the
community of nations.

17.18 1In the result, amendment of the War Crimes Act to make it
effective in present day circumstances could, I believe, be
reasonably defended as not offending against either the
International Covenant or any rule against retrospectivity,
although it would be a very unusual step that would arouse
controversy.

17.19 Nevertheless, there are other important considerations
that the Government would want to take into account before
embarking on the course of amending the War Crimes Act and
commencing prosecutions in Australia.
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17.20 Given that the necessary witnesses to the crimes are more
likely to be found in the State where the crime was allegedly
committed than in Australia, it will probably be much more
difficult and expensive to prosecute the crime in Australia than
in the country where it was committed. This is so even though
recent amendments to the Evidence Act 1905 would permit the
evidence to be taken in the foreign State. (See Chapter 15 where
I discuss the controversies that have arisen in Neorth America in
relation to taking of evidence in Eastern Bloc countries).
Therefore, it seems to me that amendment of the law with a view
to prosecution of these crimes in Australia is a step to be taken
only if it appears that very serious war criminals cannot

otherwise be brought to justice.

17.21 Whether the Government, if it decides to follow this

general course, should, instead of amending the War Crimes Act,

proceed to enact entirely new legislation to the same effect is a
matter for political judgment by the Government.
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CHAPTER 18

WHAT ORGANIZATION IS REQUIRED?

18.1 The lesson to be learned from United States experience is
that a clearly identified organization dedicated to the task of
dealing with war criminals is required. Such an organization will
build up the needed special expertise and an accumulated bank of
information and acquire experience in obtaining and evaluating
evidence from foreign countries and in dealing with foreign
authorities for that purpose.

L&2 What it should be called is a matter of choice, but the
United States name 'Office of Special Investigations' is not
inapt. As to where it should be located, the statutory functions
of the Director of Public Prosecutions as to conducting of
prosecutions and extradition proceedings suggest that it could be
located as a discrete area in the Office of the Director.
Possibly, the required additional functions could be conferred on
the Director by regulation made under paragraph 6(2)(b) of the
Director of Public Prosecutions Act 1983 but, having regard to
the special significance of the proposed functions, the
Government may well think it more appropriate to amend the Act to
provide for this discrete area and to make clear that the
Office's role extended to the conduct of investigations in this
special type of case. In that event, I would suggest that the
provisions to be inserted by this amendment be subject to a five
year 'sunset clause' because the task of this discrete area
should not last indefinitely.

2.3 Particularly initially, the unit should be very small.
However , if the law is amended to provide for prosecutions in
Australia of war crimes committed overseas, the unit would
probably need to be significantly enlarged. The important
consideration is that the members of the unit, particularly the
leader, should be very carefully selected and charged with this
specific task.
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18.4 A possible alternative course would be to use the Special
Prosecutors Act 1982, appointing a Special Prosecutor charged
with this task. However, past experience suggests that the
organization required by a Special Prosecutor would be
substantially greater than under the course I propose above. Some
amendments of the Special Prosecutors Act would also be required.

RECOMMENDED FUTURE ACTION

18.5 As explained in Chapter 10, I have listed in a separate
communication to the Minister, the names of a number of persons
who are alleged to have committed war crimes. Having regard to
the Terms of Reference of the Review, it was not appropriate for
me to investigate these allegations beyond assembling all
material found in Commonwealth files relevant to each person,
checking with United States and United Nations records and the
Berlin Document Centre and ascertaining or endeavouring to
ascertain whether the person is still living and his present

whereabouts.

18.6 Obviously, I can express no opinion as to the guilt or
otherwise of these persons but, as explained in Chapter 10, in my
view, some further investigation is called for. This, I believe,
would best be done by the proposed special unit. I suggest that,
at a preliminary stage, the unit should provide the suspect with
an opportunity to answer the allegations. United States
experience is that many cases are disposed of in this way. If the
evidence warranted it, the investigation could lead to action by
way of extradition, revocation of citizenship, followed by
deportation where citizenship was acquired less than ten years
ago, deportation in the case of a non-citizen or prosecution
within Australia (assuming the amendments to the War Crimes Act
discussed above were made) as was appropriate in each case. I
contemplate that the unit would, through the Director of Public
Prosecutions, report to the Attorney-General and not take action,
such as suggesting extradition action to a foreign state or
initiating a prosecution within Australia, without the approval
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of the Attorney-General. The ultimate decision whether to accede
to a foreign state's request for extradition would remain, as at
present, with the Attorney-General.

18.7 For the reasons given in Chapter 2, it is important that
this action be preceded by a statement by the Government that, as
regards serious war crimes, it does not regard the chapter as
closed (contrary to the Barwick statement in 1961).

18.8 Thus my recommendations as to future action as regards

bringing war criminals to justice can be summarized as follows:

(1) The Government make a clear and positive statement to the
effect that, as regards serious war crimes, it does not
regard the Chapter as closed (contrary to the Barwick
statement in 1961) and that it will take appropriate action
under the law to bring to justice persons who have committed
serious war crimes found in Australia. At the same time, the
statement should, I suggest, indicate that the Government
contemplates no reduction in the standards of justice to be
applied in such cases or the safeguards now available under
Australian law to persons accused of serious offences.
Further, it should be made clear that action would only be
taken against individuals where charges were fully supported
by evidence, mere allegations would not suffice, that action
would not be directed against ethnic groups nor should it be

construed as in any way a slur on a particular ethnic group.

(2) The Government establish a very small unit in the Director
of Public Prosecutions' Office (the D.P.P. Act may need to
be amended) on the lines of the U.5. 0.5.I., but much

smaller, particularly in the initial stages.

(3) The functions of the 0.S.I. unit would be:

(a) to deal with requests for extradition of alleged war
criminals; (the requests would be submitted for

decision by the Attorney-General who would be advised
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in this regard by Attorney-General's Department as at

present) ;

to make preliminary investigations of the remaining
cases listed by the Review as appropriate for
investigation. This investigation would encompass
requesting evidence from overseas countries and
providing an opportunity to the suspect to answer the
allegations made against him. At the conclusion of this
investigation, the unit would, through the Director of
Public Prosecutions, report to the Attorney-General
placing the suspect in one of the following three
categories:

(i) cases that could be put aside on various
grounds, including the offence not being
sufficiently serious, or insufficiency of
evidence now available or likely to be

available;

(ii) cases where the alleged offence was committed in
the territory of a State with whom Australia had
extradition arrangements or in such
circumstances that such a State was likely to
make a valid extradition request. In these
cases, the unit, if it thought apprecpriate,
would seek the approval of the Attorney-General
to approach the foreign State to suggest an

extradition request;

(iii) cases where the offence was not committed in the
territory of a State with whom Australia had
extradition arrangements and it was unlikely
that any State with whom Australia had such

arrangements would make an extradition reguest.

In the event of the unit reporting a case falling within
3(b)(iii) above, the Government should consider whether it

was appropriate to enter into an extradition arrangement
with the State in question. If it was not thought
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(31

(6)

(7)

appropriate, (and, as 1 state in Chapter 16, this is a
matter for the judgment of the Government having regard to,
amongst other matters, the system of justice in that
country) consideration should be given to proceeding by way
of revocation of citizenship and deportation in the case of
citizens who acquired citizenship less than ten years ago
and deportation in the case of non-citizens. If this is not
practical or appropriate and there are a significant number
of such cases, the Government should consider amending the

War Crimes Act so as to permit a civil court to deal with a
war crime.

Any request to extradite an alleged war criminal from
Australia should be subject to the requirement that the
requesting State establish a prima facie case. Generally
there should be no reduction in safeguards built in to
existing extradition legislation.

In the event of the War Crimes Act being so amended, the
unit would be charged with the task of assembling evidence
(including evidence from overseas) for the purpose of the
prosecution and conducting the prosecution. (The unit would

probably need to be enlarged when this stage is reached).
The Migration Act should be amended to remove doubt as to

ability to deport a person who has once held Australian
citizenship.
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CHAPTER 19

ARE FURTHER TINVESTIGATIONS NECESSARY?

19.1 As explained in the previous Chapter, I believe that
further investigations by a specialized unit of certain of the
allegations noted by the Review are necessary with a view to
action as described in that Chapter. There remains the guestion
whether some further examination of all or some of the guestions
in issue by some body other than my Review, such as a Royal
Commission, is required.

19.2 The answer is, I believe, 'No'.

19.3 While I have not had the statutory powers of a Royal
Commissioner, I have received the fullest co-operation from all
Government Departments and agencies and their officers. Former
officers of these Departments and agencies have also fully co-
operated and have, I believe, frankly and truthfully responded to
all questions put to them. It is true that a Royal Commissioner
would be able, if he thought fit, to examine persons in respect
of whom allegations of commission of war crimes had been made
while I, having regard to my Terms of Reference, did not seek to
interview such persons. However, what would be achieved by this
examination needs to be considered.

19.4 One purpose of the examination of suspects, it may be
suggested, would be to determine the truth or falsity of the
allegations that have been made against particular suspects.
However, to do this, it would almost certainly be necessary for
the Royal Commission to examine not only the individual suspects
but also to seek to locate and examine witnesses to the

occurrence. Most of these witnesses would be found overseas.
12.5 Certainly the matter having reached this stage, it is more
appropriate, in my view, that the suspects and witnesses be

interviewed by the proposed specialized unit in the course of
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applying the processes earlier discussed. It must be remembered
that evidence given by a suspect before a Royal Commission would
not, subject to exceptions not relevant for present purposes, be

admissible against him in subsequent legal proceedings.

19.6 A second possible reason for examining suspects would be
to seek to learn more about the circumstances of their entry into
Australia. Conceivably, some further insight might so be obtained
in some cases but the remedial action I have recommended would be
delayed considerably by establishment of a Royal Commission.
Having regard to the extent of information already obtained by
the Review, I would not myself think that the possibility of
shedding some additional light on this question justified that
delay.

19.7 It should also be noted that, as regards information from
international organizations, overseas governments, their officers
and persons outside Australia, a Royal Commissioner would have no
powers of coercion and indeed would be in a no stronger legal
position than I have been, except in the unlikely event that an

overseas government granted him a parallel commission.

19.8 Establishment of a Royal Commission now would delay for a
substantial period the taking of necessary remedial action and
this should be avoided if at all possible. 1 believe that I have
satisfactorily demonstrated the truth of the matters covered by
the Report. Finally, it seems to me that it would be more
appropriate, and in the long run more effective, to create as
soon as possible the specialized unit that I have recommended so
that it may proceed to take all necessary action including
interviewing suspects and locating and interviewing witnesses,

rather than set up a Royal Commission to do these things.

19.9 For all these reasons, I do not recommend the

establishment of a Royal Commission.
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FINDINGS AND RECOMMENDATIONS
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FINDINGS

On the basis of the material discussed in the preceding Chapters,
I now find:

(1)

(2)

(3)

It is more likely than not that a significant number of
persons who committed serious war crimes in World War I7T
have entered Australia and some of these are now resident
in Australia; certainly the likelihood of this is such that

some action needs to be now taken. (Chapter 10).

A large number of allegations that particular persons now
in Australia have committed serious war crimes have been
noted by the Review and the more significant instances are
recorded in a list that I shall give to the Special
Minister of State when delivering this Report with the
recommendation that it should not be divulged, except to
whatever body is charged with taking further action on this
Report. While as much information as is available from
official records and other records open to the public has
been collated for each person, I have not attempted,
because of the nature of the Review, to establish the guilt
or innocence of the persons in question; this must be left
to further investigation. (Chapter 10).

While Australian officers in Europe endeavoured to prevent
the acceptance for migration to Australia of persons
responsible for war crimes, and these endeavours must have
prevented many war criminals from entering Australia, there
were serious limitations, particularly in early years, in
numbers and geographical spread of staff available to do
the necessary checking and equally serious gaps in the data
against which Australian security officers would have made
their checks, particularly in relation to non-Germans.
These limitations and gaps would have made possible the
entry of persons responsible for war crimes although the
number of persons so admitted would have been a minute
proportion of the enormous number of persons who migrated
to Australia in the post-war years. (Chapters 5 and 10).
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(4)

(&)

(6)

(7)

Page 194

As discussed in Chapter 7, no person admitted into
Australia under arrangements with U.K. or U.S8. intelligence
agencies, to the knowledge of Australian authorities,
appears to have been the object of charges or allegations
as to commission of war crimes although there is a
possibility that, particularly before 1956, former
employees of such agencies may have entered Australia

without the knowledge of Australian authorities.

A.5.I1.0. officers in a number of cases had contact with
persons some time after their entry into Australia in
respect of whom the Review has recorded allegations of
commission of war crimes and obtained information from them
for A.5.1.0. purposes not related to the war crimes
allegations but there is no evidence that A.S5.I.0. was
involved in the entry of any of these persons into

Australia. (Chapter 7).

It has not been possible to establish definitively how each
of the persons in the list referred to in (1) came to be
accepted for migration to Australia; however, even assuming
their guilt of the charges or allegations, the limitations
in numbers and geographical spread of checking staff and
gaps in security checking data would, by itself, appear to
provide an explanation for the acceptance of these persons.

(Chapter 10).

In view of the contentions advanced in the A.B.C.
'Background Briefing' series, the Review diligently looked
for any evidence that a U.K. or U.S. intelligence officer
withheld information from, or otherwise misled, an
Australian officer as to commission of war crimes by a
applicant for migration to Australia; it found no direct
evidence as to this. While I could not establish positively
that in no instance this occurred, no evidence was found,
in the whole course of the Review, to establish that in any

instance a U.K. or U.S. intelligence officer had withheld
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(9)

(10)

(A1)

(12)

information from, or otherwise misled, Australian officers
as to commission of war crimes by applicants for migration
to Australia. Generally it would appear that, if any
concealment by U.K. or U.S. officers of information as to
commission of war crimes by Australian migrant applicants
did occur, this would have been confined to a very limited
number of cases and the explanation mentioned in (6)
(limitations in numbers and geographical spread of
Australian checking officers and gaps in checking data)
would account for the acceptance for migration to Australia
of the overwhelming number of cases of suspected war
criminals. (Chapter 9).

The Review found no evidence whatsoever that an Australian
officer had knowingly allowed a war criminal to migrate to
Australia. (Chapter 12).

Because of time limits and other considerations explained
in Chapter 12, it is not possible to prosecute any person
named in the list referred to in (2) for any offence
committed in relation to his entry into Australia.

The facts as ascertained by the Review did not establish
any policy by any Australian Government to allow or assist
the entry of known or suspected war criminals into
Australia. (Chapter 13).

There is no evidence that any Australian official was
involved in any proposal to re-settle Klaus Barbie in
Australia. (Chapter 8).

In 1957, the Australian Parliament was given by the then
Minister for Immigration incorrect information to the
effect that Laszlo Megay had been cleared by the United
Nations War Crimes Commission of alleged war crimes. This
occurred in consequence of incorrect information having
been supplied by U.S. sources to A.S5.1.0. (Chapter 6).
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(13) Requests from the United States for information concerning
war criminals were handled by Australian Departments in an
unsatisfactory way and these Departments should have acted
in a much more co-ordinated and energetic manner to ensure
either that the information sought was provided or the
reasons for failing to provide it were communicated without
unreasonable delay to the United States. (Chapter 14).

RECOMMENDAT IONS

I make the following recommendations:

(1) The Government make a clear and positive statement to the
effect that, as regards serious war crimes, it does not
regard the Chapter as closed (contrary to the Barwick
statement in 1961) and that it will take appropriate action
under the law to bring to justice persons who have committed
serious war crimes found in Australia. At the same time, the
statement should, I suggest, indicate that the Government
contemplates no reduction in the standards of justice to be
applied in such cases or the safeguards now available under
Australian law to persons accused of serious offences.
Further, it should be made clear that action would only be
taken against individuals where charges were fully supported
by evidence, mere allegations would not suffice, that action
would not be directed against ethnic groups nor should it be

construed as in any way a slur on a particular ethnic group.

(2) The Government establish a very small unit in the Director
of Public Prosecutions' Office (the D.P.P. Act may need to
be amended) on the lines of the U.S. 0.5.1., but much

smaller, particularly in initial stages.

(3) The functions of the unit would be:

(a) to deal with requests for extradition of alleged war

criminals; (the requests would be submitted for
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decision by the Attorney-Ceneral who would be advised

in this regard by Attorney-Ceneral's Department as at
present);

(b) to make preliminary investigations of the remaining
cases listed by the Review as appropriate for
investigation. This investigation would encompass
requesting evidence from overseas countries and
providing an opportunity to the suspect to answer the
allegations made against him. At the conclusion of this
investigation, the unit would, through the Director of
Public Prosecutions, report to the Attorney-General
placing the suspect in one of the following three
categories:

(i) cases that could be put aside on various
grounds, including the offence not being
sufficiently serious, or insufficiency of
evidence now available or likely to be
available;

{ii) cases where the alleged offence was committed in
the territory of a State with whom Australia had
extradition arrangements or in such
circumstances that such a State was likely to
make a valid extradition request. In these
cases, the unit, if it thought appropriate,
would seek the approval of the Attorney-General
to approach the foreign State to suggest an
extradition request;

(iii) cases where the offence was not committed in the
territory of a State with whom Australia had
extradition arrangements and it was unlikely
that any State with whom Australia had such
arrangements would make an extradition reguest.

(4) In the event of the unit reporting a case falling within

3(b)(iii) above, the Government should consider whether it

was appropriate to enter into an extradition arrangement
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(6)

(7)

(8)

(9)
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with the State in question. If it was not thought
appropriate, (and, as 1 state in Chapter 16, this is a
matter for the judgment of the Government having regard to,
amongst other matters, the system of justice in that
country) consideration should be given to proceeding by way
of revocation of citizenship and deportation in the case of
citizens who acquired citizenship less than ten years ago
and deportation in the case of non-citizens. If this is not
practical or appropriate and there are a significant number
of such cases, the Government should consider amending the

War Crimes Act so as to permit a civil court to deal with a

war crime.

Any request to extradite an alleged war criminal from
Australia should be subject to the requirement that the
requesting State establish a prima facie case. Generally
there should be no reduction in safeguards built in to

existing extradition legislation.

In the event of the War Crimes Act being so amended, the
unit would be charged with the task of assembling evidence
(including evidence from overseas) for the purpose of the
prosecution and conducting the prosecution. (The unit would

probably need to be enlarged when this stage is reached).

The Migration Act should be amended to remove doubt as to
ability to deport a person who has once held Australian

citizenship.

D.I.E.A. should, in the event of receiving an application
for immigration from a person born before 1924, take steps
to ensure that appropriate checks are made as to possible

commission of war crimes.

The A.S.1.0. Act should be amended to permit A.5.1.0., in
relation to persons seeking entry into Australia, to obtain
overseas and communicate information, not only for the
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purposes of security, but also as to commission of a war
crime defined in terms of Article 6 of the Charter of the
Nuremburg International Military Tribunal but not confined
to crimes in World War II.
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LONDON AGREEMENT ON WAR CRIMINALS 1945

No. 74

AGREEMENT FOR THE PROSECUTION AND PUNISHMENT
OF THE MAJOR WAR CRIMINALS OF THE EUROPEAN AXIS

Signed at London, 8 August 1945,

INTRODUCTORY NOTE. In the course of World War II the Allied Govern-
ments issued several declarations concerning the punishment of war criminals.
On 7 October 1942 it was announced that a United Nations War Crimes
Commission would be set up for the investigation of war crimes. It was not,
however, until 20 October 1943, that the actual establishment of the
Commission took place. In the Moscow Declaration of 30 October 1943, the
three main Allied Powers (United Kingdom, United States, U.S.5.R.) issued a
joint statement that the German war criminals should be judged and punished
in the countries in . which their crimes were committed, but that, “the major
criminals, whose offences-have no particular geographical localization,”
would be punished ‘!by. the joint decision of the Governments of the Allies.”
The Agreement reprinted below was drafted at a conference held in London
from 26 June to 8 August 1945,

The International Military Tribunal for the Far East (Tokyo 1948) was
established by a special proclamation of General MacArthur as the Supreme
Commander in the Far East for the Allied Powers.

ENTRY INTO FORCE: 8 August 1945,

AUTHENTIC TEXTS: English, French, Russian, The text below is reprinted
from UNTS, Vol, 82, pp. 280-300.

TEXT PUBLISHED IN: . UNTS, Vol, 82, pp. 280-311, No, 251 (Engl., French,
Russ.); Hudson, Vol. IX, pp. 632-636 (Engl., French); GBTS, 1946, No. 27,
Cmd. 6903 (Engl., French, Russ.); U.S, Statutes at Large, Vol. 39,
pp. 1544-1589 (Engl., French, Russ.); AJIL, Vol. 39. 1945, Suppl.,
pp. 257-264 (Engl.); Friedman, pp. 883-893 (Engl.); Mezhdunarodnoe pravo,
Vol. 111, pp. 393403 (RUss.); Sbornik dogovorov SSSR vyp. X1, 1955, pp.
165-172 (Russ.),
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Appendix One
THE LONDON AGREEMENT

THE LONDON AGREEMENT FOR THE PROSECUTION AND

PuNisuMENT OF THE MAJOR WAR CRIMINALS OF THE

EuroPEAN Axis AND THE CHARTER OF THE INTER-
NATIONAL MILITARY TRIBUNAL

WaeEREAs the United Nations have from time to time made
declarations of their intention that War Criminals shall be
brought to justice;

And whereas the Moscow Declaration of the joth October,
1943, on German atrocities in Occupied Europe stated that
those German officers and men and members of the Nazi Party
who have been responsible for or have taken a consenting part
in atrocities and crimes will be sent back to the countries in
which their abominable deeds were done in order that they may
be judged and punished according to the laws of these liberated
countries and of the free Governments that will be created
therein;

And whereas this Declaration was stated to be without
prejudice to the case of major criminals whose offences
have no particular geographical location and who will be
punished by the joint decision of the Governments of
the Allies;

Now therefore the Government of the United Kingdom of
Great Britain and Northern Ireland, the Government of the
United States of America, the Provisional Government of the
French Republic and the Government of the Union of Soviet
Socialist Republics (hereinafter called “the Signatories”) acting
in the interests of all the United Nations and by their repre-

sentatives duly authorised thereto have concluded this Agree-
ment.
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5 APPENDIX ONE

ARTICLE 1

There shall be established after consultation with the Con-
trol Council for Germany an International Military Tribunal
for the trial of war criminals whose offences have no particular
geographical location whether they be accused individually or
in their capacity as members of organisations or groups or in
both capacities.

ARTICLE 2

The constitution, jurisdiction and functions of the Inter-
national Military Tribunal shall be those set out in the Charter
annexed to this agreement, which Charter shall form an inte-
gral part of this Agreement.

ARTICLE 3

Each of the Signatories shall take the necessary steps to make
available for the investigation of the charges and trial the major
war criminals detained by them who are to be tried by the
International Military Tribunal. The Signatories shall also use
their best endeavours to make available for investigation of the
charges against and the trial before the International Military
Tribunal such of the major war criminals as are not in the ter-
ritories of any of the Signatories.

ARTICLE 4

Nothing in this Agreement shall prejudice the provisions
established by the Moscow Declaration concerning the return
of war criminals to the countries where they committed their
crimes.

ARTICLE §

Any Government of the United Nations may adhere to this
Agreement by notice given through the diplomatic channel to
the Government of the United Kingdom, who shall inform the
other signatory and adhering Governments of each such
adherence.
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ARTICLE 0

Nothing in this Agreement shall prejudice the jurisdiction or
the powers of any national or occupation court established or to
be established in any Allied territory or in Germany for the
trial of war criminals.

ARTICLE 7

This Agreement shall come into force on the day of signature
and shall remain in force for the period of one year and shall
continue thereafter, subject to the right of any Signatory to
give, through the diplomatic channel, one month’s notice of in-
tention to terminate it. Such termination shall not prejudice
any proceedings already taken or any findings already made in
pursuance of this Agreement.

In witness whereof the Undersigned have signed the present
Agreement.

Done in quadruplicate in London this 8th day of August,

1945, each in English, French and Russian, and cach text to
have equal authenticity.

For the Government of the United Kingdom of Great
Britain and Northern Ireland:

JOWITT

For the Government of the United States of America:
ROBERT H. JACKSON

For the Provisional Government of the French Republic:

ROBERT FALCO
For the Government of the Union of Soviet Socialist
Republics:
I. NIKITCHENKO
A. TRAININ
130
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APPENDIX ONE

CHARTER OF THE INTERNATIONAL MILITARY
TRIBUNAL

I.—Constitution of the International Military Tribunal

ARTICLE 1

In pursuance of the Agreement signed on the 8th August,
1945, by the Government of the United Kingdom of Great
Britain and Northern Ireland, the Government of the United
States of America, the Provisional Government of the French
Republic and the Government of the Union of Soviet Socialist
Republics, there shall be established an International Military
Tribunal (hereinafter called “the Tribunal”) for the just and
prompt trial and punishment of the major war criminals of the
European Axis.

ARTICLE 2

The Tribunal shall consist of four members, each with an
alternate. One member and one alternate shall be appointed by
each of the Signatories. The alternates shall, so far as they are
able, be present at all sessions of the Tribunal. In case of illness
of any member of the Tribunal or his incapacity for some other
reason to fulfil his functions, his alternate shall take his place.

ARTICLE 3

Neither the Tribunal, its members nor their alternates can be
challenged by the prosecution, or by the Defendants or their
Counsel. Each Signatory may replace its member of the Tri-
bunal or his alternate for reasons of health or for other good
reasons, except that no replacement may take place during a
Trial, other than by an alternate.

ARTICLE 4

(@) The presence of all four members of the Tribunal or the
alternate for any absent member shall be necessary to constitute
the quorum.
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(b) The members of the Tribunal shall, before any trial
begins, agree among themselves upon the seclection from their
number of a President, and the President shall hold office
during that trial, or as may otherwise be agreed by a vote of not
less than three members. The principle of rotation of presi-
dency for successive trials is agreed. If, however, a session of
the Tribunal takes place on the territory of one of the four
Signatories, the representative of that Signatory on the Tri-
bunal shall preside.

(c) Save as aforesaid the Tribunal shall take decisions by a
majority vote and in case the votes are evenly divided, the vote
of the President shall be decisive: provided always that con-
victions and sentences shall only be imposed by affirmative
votes of at least three members of the Tribunal.

ARTICLE §

In case of need and depending on the number of the matters
to be tried, other Tribunals may be set up; and the establish-
ment, functions, and procedure of each Tribunal shall be iden-
tical, and shall be governed by this Charter.

11— Jurisdiction and General Principles

ARTICLE 6

The Tribunal established by the Agreement referred to in
Article 1 hereof for the trial and punishment of the major war
criminals of the European Axis countries shall have the power
to try and punish persons who, acting in the interests of the
European Axis countries, whether as individuals or as members
of organisations, committed any of the following crimes.

The following acts, or any of them, are crimes coming within
the jurisdiction of the Tribunal for which there shall be in-
dividual responsibility :

(@) Crimes against peace: namely, planning, preparation,
initiation or waging of 4 war of aggression, or a war in
violation of international treaties, agreements or assur-
ances, or participation in a common plan of conspiracy
for the accomplishment of any of the foregoing;
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(b) War crimes: namely, violations of the laws or customs of
war. Such violations shall include, but not be limited
to, murder, ill-treatment or deportation to slave labour
or for any other purpose of civilian population of or in
occupied territory, murder or ill-treatment of prisoners
of war or persons on the seas, killing of hostages, plun-
der of public or private property, wanton destruction
of cities, towns or villages, or devastation not justified
by military necessity;

(¢) Crimes against humanity: namely, murder, extermina-
tion, enslavement, deportation, and other inhumane
acts committed against any civilian population, before
or during the war; or persecutions on political, racial
or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the
country where perpetrated.

Leaders, organisers, instigators and accomplices participat-
ing in the formulation or execution of a common plan or con-
spiracy to commit any of the foregoing crimes are responsible
for all acts performed by any persons in execution of such
plan.

ARTICLE 7

The official position of Defendants, whether as Heads of
State or responsible officials in Government Departments, shall
not be considered as freeing them from responsibility or miti-
gating punishment.

ARTICLE 8

The fact that the Defendant acted pursuant to order of his
Government or of a superior shall not free him from respon-
sibility, but may be considered in mitigation of punishment if
the Tribunal determines that justice so requires.

ARTICLE ¢
At the trial of any individual member of any group or organ-
isation the Tribunal may declare (in connection with any act
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of which the individual may be convicted) that the group or
organisation of which the individual was a member was a
criminal organisation.

After receipts of the Indictment the Tribunal shall give such
notice as it thinks fits that the prosecution intends to ask the
Tribunal to make such declaration and any member of the
organisation will be entitled to apply to the Tribunal for leave
to be heard by the Tribunal upon the question of the criminal
character of the organisation. The Tribunal shall have power
to allow or reject the application. If the application is allowed,
the Tribunal may direct in what manner the applicants shall be
represented and heard.

ARTICLE 10
In cases where a group or organisation is declared criminal
by the Tribunal, the competent national authority of any Sig-
natory shall have the right to bring individuals to trial for
membership therein before national, military or occupation
courts. In any such case the criminal nature of the group or
organisation is considered proved and shall not be questioned.

ARTICLE 11

Any person convicted by the Tribunal may be charged before
a national, military or occupation court, referred to in Article
10 of this Charter, with a crime other than of membership in a
criminal group or organisation and such court may, after con-
victing him, impose upon him punishment independent of and
additional to the punishment imposed by the Tribunal for par-
ticipation in the criminal activities of such group or organisa-
tion,

ARTICLE 12

The Tribunal shall have the right to take proceedings against
a person charged with crimes set out in Article 6 of this Char-
ter in his absence, if he has not been found or if the Tribunal,
for any reason, finds it necessary, in the interests of justice, to
conduct the hearing in his absence.
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ARTICLE 13

The Tribunal shall draw up rules for its procedure. These
rules shall not be inconsistent with the provisions of this Char-

ter.

III.—Committee for the Investigation and Prosecution of
Major War Criminals

ARTICLE 14

Each Signatory shall appoint a Chief Prosecutor for the in-
vestigation of the charges against and the prosecution of major
war criminals.

The Chief Prosecutors shall act as a committee for the fol-
lowing purposes:

(a) to agree upon a plan of the individual work of each of the

Chief Prosecutors and his staff,

(b) to settle the final designation of major war criminals to

be tried by the Tribunal,

(¢) to approve the Indictment and the documents to be sub-

mitted therewith,

(d) to lodge the Indictment and the accompanying docu-

ments with the Tribunal,

(e) to draw up and recommend to the Tribunal for its

approval draft rules of procedure, contemplated by
Article 13 of this Charter. The Tribunal shall have
power to accept, with or without amendments, or to re-
ject, the rules so recommended.

The Committee shall act in all the above matters by a
majonty vote and shall appoint a Chairman as may be con-
venient and in accordance with the principle of rotation: pro-
vided that if there is an equal division of vote concerning the
designation of a Defendant to be tried by the Tribunal, or the
crimes with which he shall be charged, that proposal will be
adopted which was made by the party which proposed that the
particular Defendant be tried, or the particular charges be pre-
ferred against him.
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ARTICLE 15

The Chief Prosecutors shall individually, and acting in col-
laboration with one another, also undertake the following
duties:

(a) investigation, collection and production before or at the
Trial of all necessary evidence,

(b) the preparation of the Indictment for approval by the
Committee in accordance with paragraph (¢) of Article
14 hereof,

(¢) the preliminary examination of all necessary witnesses
and of the Defendants,

(d) toact as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as
may be assigned to them,

(f) to undertake such other matters as may appear necessary
to them for the purposes of the preparation for and
conduct of the Trial.

It is understood that no witness or Defendant detained by
any Signatory shall be taken out of the possession of that Sig-
natory without its assent.

IV —Fair Trial for Defendants

ARTICLE 16

In order to ensure fair trial for the Defendants, the following
procedure shall be followed:

(a) The Indictment shall include full particulars specifying
in detail the charges against the Defendants. A copy of
the Indictment and of all the documents lodged with
the Indictment, translated into a language which he
understands, shall be furnished to the Defendant at a
reasonable time before the Trial.

(b) During any preliminary examination or trial of a Defen-
dant he shall have the right to give any explanation
relevant to the charges made against him.
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(¢) A preliminary examination of a Defendant and his Trial
shall be conducted in, or translated into, a language
which the Defendant understands.

(d) A Defendant shall have the right to conduct his own
defence before the Tribunal or to have the assistance
of Counsel.

(e) A Defendant shall have the right through himself or
through his Counsel to present evidence at the Trial in
support of his defence, and to cross-examine any wit-
ness called by the Prosecution.

V.—Powers of the Tribunal and Conduct of the Trial

ARTICLE 17

The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their
attendance and testimony and to put questions to
them,

(b) to interrogate any Defendant,

(¢) to require the production of documents and other evi-
dentiary material,

(d) to administer oaths to witnesses,

(e) to appoint officers for the carrying out of any task desig-
nated by the Tribunal including the power to have
evidence taken on commission.

ARTICLE 18

The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the
issues raised by the charges,

(b) take strict measures to prevent any action which will
cause unreasonable delay, and rule out irrelevant issues
and statements of any kind whatsoever,

(¢) deal summarily with any contumacy, imposing appro-
priate punishment, including exclusion of any Defen-
dant or his Counsel from some or all further proceed-
ings, but without prejudice to the determination of the
charges.
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ARTICLE 19

The Tribunal shall not be bound by technical rules of evi-
dence. It shall adopt and apply to the greatest possible extent
expeditious and non-technical procedure, and shall admit any
evidence which it deems to have probative value.

ARTICLE 20

The Tribunal may require to be informed of the nature of
any evidence before it is offered so that it may rule upon the
relevance thereof.

ARTICLE 21

The Tribunal shall not require proof of facts of common
knowledge but shall take judicial notice thereof. It shall also
take judicial notice of official governmental documents and re-
ports of the United Nations, including the acts and documents
of the committees set up in the various Allied countries for the
investigation of war crimes, and the records and findings of
military or other Tribunals of any of the United Nations.

ARTICLE 22

The permanent seat of the Tribunal shall be in Berlin. The
first meetings of the members of the Tribunal and of the Chief
Prosecutors shall be held at Berlin in a place to be designated
by the Control Council for Germany. The first trial shall be
held at Nuremberg, and any subsequent trials shall be held at
such places as the Tribunal may decide.

ARTICLE 23
One or more of the Chief Prosecutors may take part in the
prosecution at each Trial, The function of any Chief Prose-

cutor may be discharged by him personally, or by any person or
persons authorised by him,

The function of Counsel for a Defendant may be discharged
at the Defendant’s request by any Counsel professionally
qualified to conduct cases before the courts of his own coun-
try, or by any other person who may be specially authorised
thereto by the Tribunal.
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ARTICLE 24

The proceedings at the Trial shall take the following course :

(@) The Indictment shall be read in court.

(6) The Tribunal shall ask each Defendant whether he
pleads “guilty” or “not guilty.”

(¢) The Prosecution shall make an opening statement.

(d) The Tribunal shall ask the Prosecution and the Defence
what evidence (if any) they wish to submit to the Tri-
bunal, and the Tribunal shall rule upon the admissi-
bility of any such evidence.

(e) The witnesses for the Prosecution shall be examined and
after that the witnesses for the Defence. Thereafter
such rebutting evidence as may be held by the Tri-
bunal to be admissible shall be called by either the
Prosecution or the Defence.

(f) The Tribunal may put any question to any witness and
to any Defendant, at any time.

(g) The Prosecution and the Defence shall interrogate and
may cross-examine any witnesses and any Defendant
who gives testimony.

(k) The Defence shall address the court.

(1) The Prosecution shall address the court.

(/) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sen-
tence.

ARTICLE 25

All official documents shall be produced, and all court pro-

ceedings conducted, in English, French and Russian, and in the
language of the Defendant. So much of the record and of the
proceedings may also be translated into the language of any
country in which the Tribunal is sitting, as the Tribunal con-
siders desirable in the interests of justice and public opinion.
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VI—Judgment and Sentence

ARTICLE 26

The judgment of the Tribunal as to the guilt or the inno-
cence of any Defendant shall give the reasons on which it is
based, and shall be final and not subject to review.

ARTICLE 27

The Tribunal shall have the right to impose upon a Defen-
dant, on conviction, death or such other punishment as shall be
determined by it to be just.

ARTICLE 28

In addition to any punishment imposed by it, the Tribunal
shall have the right to deprive the convicted person of any
stolen property and order its delivery to the Control Council
for Germany.

ARTICLE 29

In case of guilt, sentences shall be carried out in accordance
with the orders of the Control Council for Germany, which
may at any time reduce or otherwise alter the sentences, but
may not increase the severity thereof. If the Control Council
for Germany, after any Defendant has been convicted and sen-
tenced, discovers fresh evidence which, in its opinion, would
found a fresh charge against him, the Council shall report
accordingly to the Committee established under Article 14
hereof for such action as they may consider proper, having
regard to the interests of justice.

VII.—Expenses

ARTICLE 30

The expenses of the Tribunal and of the Trials shall be
charged by the Signatories against the funds allotted for main-
tenance of the Control Council for Germany,
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SIGNATURES AND ACCESSIONS !

1. Signatory Governments

France

Unilon of Soviet Socialist

Republics
United Kingdom
United States
of America

Australia
Belgium
Czechoslovakia
Denmark
Ethiopia
Greece

Hait
Honduras
India
Luxemburg
Netherlands
New Zealand
Norway
Panams
Paraguay
Poland
Uruguay
Venezuela
Yugoslavia

Acceding Governmenis

RESERVATIONS

None

Date of Signature
8 August 1945

8 August 1945
8 August 1945

8 August 1945

Date of Accession

5 October 1945
§ October 1945
26 September 1945

10 September 1945

9 October 1945

10 September 1945
3 November 1945
17 October 1945
22 December 1945
1 November 1945
25 September 1945
19 November 1945
20 October 1945
17 October 1945
14 November 1945
25 September 1945
11 December 1945
17 November 1945
29 September 1945

1 PRased on s communication from the Foreign and Commonwealth Office of Great
Britain of 23 May 1978.
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COMMONWEALTH OF AUSTRALIA,

WAR CRIMES ACT 1945.

COPY OF INSTRUMENT OF APPOINTMENT
REFERRED TO IN DEFINITION OF *“WAR
CRIME™ IN SECTION 3.

NATIONAL SECURITY (INQUIRIES) REGULATIONS.
NATIONAL SECURITY (GENERAL) REGULATIONS.

WHEREAS by Instrument dated the eighth day of June, One
thousand nine hundred and forty-four, the Honourable Sir
William Flood Webb, Kt., Chief Justice of the Supreme Court of the
State of .Queensland, was appointed to inquire into and report to the
Attorney-General and Minister of State for External Affairs on the
matters set out in the said Instrument:

And whereas it is desirable that further inquiry should be made
into the said matters and into certain other matters (all of which
matters are set out hereunder), except in so far as the said matters
have alne:dy been inquired into i)y the said the Honourable Sir William
Flood Webb, and that a report on the said matters should be made
to the Attorney-General and Minister of State for Externa? Affairs:

Now therefore I, Herbert Vere Evatt, the Attorney-General and
Minister of State for External Affairs of the Commonwealth, in
pursuance of the powers conferred by regulation 3 of the National
Security (Inquiries) Regulations, do Lsreby appoint—

The Honourable Sir Wirriam Froop Wess, Kt., Chief Justice
of the Supreme Court of the State of Queensland;

The Honourable Aranw Jaumes MawnerieLp, a Justice of the
Supreme Court of the State of Queensland; and

His Honour Riomiep Crapxnoe Kieny, a Judge of District
Courts of the State of New South Wales,

to be a Board of Inquiry to inquire into and report on the following
matters (except in so far as the said matters have already been
inquired into by the eaid the Honourable Sir William Flood Webb)

being matters in relation to the public safety and the defence of the
Commonwealth, namely :—

1. Whether any war crimes have been committed by any
subjects -of any State with which His Majesty has been
engaged in avar since the second day of September, One
thousand nine hundred and thirty-nine, against any persons
who were resident in Australia prior to the commencement
of any such war whether memEera of the Defcnce Force
or not, or against any British subject or against any
citizen of an-allied nation. '

a180,
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2. If any war crimes have been so committed, whether in the
opinion of the said Board particulars of the said war
crimes should, from time to time, be communicated by
the Government of the Commonwealth to the United
Nations Commission for the investigation of war crimes.

8. With respect to the war crimes the particulars of which should
be so communicated, what' evidence is -available of those
war crimes.

For the purposes of the said inquiry—

(a) any member (either alone or with any other member) shall
constitute a quorum of the Board, and shall have and
may exercise all the powers of the Board, and for the
purpose of the exercise of those powers is hereby appointed
to inquire into the matters above-mentioned; and

(%) the expression “ war crime” includes the following:—
(i) Planning, preparation, initiation or waging of a
‘war of aggression, or a war in violation of
international treaties, agreements or adsurances,
or participation in a common plan or conspiracy
. for the accomplishment of any of the foregoing.
(ii) Murder and massacres—systematic terrorism.
(iii) Putting hostages to death,
(iv) Torture of civilians.
(vg Deliberate starvation of civilians.
Rape.
(vii) Abduction of girls and women for the purpose of
enforced prostitution.
(viii) Deportation of scivilians.
Internment of civiliansg under inhuman conditions.
Foroed labour of civilians in connexion with the
military operations of the enemy.
(xi) Usurpation .of eovereignty during military occu-
pation,
(xii) Compulsory enlistment of soldiers among the
inhabitants of ooccupied territory.
(xiii) Attempts to denationalize the inhabitants of
occupied territory.

(xiv) Pillage and wholesale looting.
(xv) .Confiscation of property, .
(xvi) Exaction of illegitimate or of exorbitant contri-

butions and requisitions.
(xvii) Debasement of the currency and issue of spurious
currenocy.
(xviii) Imposition of collective penalties.
(xix) Wanton devastation and destruction of property.
(xx) Deliberate bombardment of undefended places.
(xxi) Wanton destruction of religious, charitable, educa-
tional and historie buildings and monuments.
(xxii) Destruction of merchant ships and passenger
vessels without warning and without provision
for the safety of passengers and crew.
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(xxiii) Destruction of fishing boats.and of relief ships.
(xxiv) Deliberate bombardment of hospitals.
(xxv) Attack and destruction of hospital ships.
(xxvi) Breach of other rules relating to the Red Cross.
(xxvii) Use of deleterions and asphyxiating gases.
(xxviii) Use of explosive or expanding bulﬁatn and other
inhuman appliances,
(xxix) Directions to give no quarter.
(xxx) Ill-treatment of wounded and prisoners of war
including—
(a) transportation of prisoners of war under
improper conditions;
(b) public exhibition or ridicule of prisoners
of war; and
(¢) failure to provide prisoners of war or
internees with proper medical care,
food or quarters.
(xxxi) Employment of prisoners of war on unauthorized
work,
(xxxiig Misuse of flags of truce.
(xxxiii) Poisoning of wells,
(xxxiv) Cannibalism.
(xxxv) Mutilation of the dead.

And in pursuance of regulation 71 of the National Security
(General) Regulations, I hereby authorize the said board, any two
members of the said Board and each member of the said Board, to
require any person to furnish or produce to a person specified in any
such requirement any information or article in his possession as is
so specified, being information or an article which the said Board, or
any member of the said Board, considers it necessary or expedient in
the interests of the public safety or the defence of the Commonwealth
to obtain or examine,

Dated this third day of September, 1945,

H. V. EVATT

Attorney-General and Minister of State for
External Affairs.

By Autbority: L. F. Jounkros, Commonwealth Government Printer, Canberra.
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ATTACHMENT A

ROBERT GARRAN OFFICES
NATIONAL CIRCUIT

> BARTON A.CT 2600
PLEASE QUOTE

YOUR REF:

TEL: 71 9111

30 July 1986

Mr A.C.C. Menzies, 0.B.E.,
Review of Material Relating to the
Entry of Suspected War Criminals into Australia,
PO Box 237,
CIVIC SQUARE. R Ce'Ty 2608

Dear Mr Menzies,

I refer to your letter dated 30 June 1986 seeking advice as to
the meaning of the expression "war crimes" in the terms of
reference of your Review of material relating to the entry of
suspected war criminals into Australia, and to discussions with
Messrs Willheim and Burmester of this Department on 22 July 1986.

Your terms of reference define "war criminals"™ to mean "persons
who committed war crimes related to the activities of Germany
during World War II". The terms of reference do not define "war

crimes"”.

The expression "war crimes"™ may be used in a narrow, technical,
sense to mean crimes against the laws of war (e.g. the Fourth
Hague Convention of 1907 concerning the Laws and Customs of War
on Land). "War crimes" is, however, generally understood as
having a wider meaning covering not only crimes against the laws
of war in this narrow, technical, sense but also crimes against
peace and crimes against humanity. 1In the context of the Second
World War (the context in which the expression is used in your
terms of reference)y the expression "war crimes" is used to
cover all the matters within the jurisdiction of the Nuremburg
Tribunal., I attach a copy of the Charter of the International
Military Tribunal annexed to the Agreement for the Prosecution
and Punishment of the Major War Criminals of the European Axis.
Article 6 of the Charter conferred jurisdiction on the Tribunal

... tO try and punish persons who, acting in the interests
of the European Axis countries, whether as individuals or as
members of organisations, committed any of the following
crimes,

The following acts, or any of them, are crimes coming within
the jurisdiction of the Tribunal for which there shall be
individual responsibility:
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(a) Crimes against peace: ...;

(b) War crimes: ,..:

(c) Crimes against humanity: namely, murder,

extermination, enslavement, deportation, and other
inhumane acts committed against any civilian
population before or during the war, or
persecutions on political, racial, or religious
grounds in execution of or in connection with any
crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of
the country where perpetrated.'’

I particularly draw to your attention that Article 6 conferred
jurisdiction in respect of crimes against any civilian
population. It did not matter whether the crimes were "in
violation of the domestic laws of the countries where
perpetrated". The Tribunal did not regard acts committed before
1939 as within its jurisdiction, but its jurisdiction extended
te the murder of German Jews and Jews and others from
co-belligerents of Germany. Jurisdiction was exercisable by an
international tribunal, on the basis that the offences were
crimes against international law. (For further background on
the Nuremburg Tribunal, see Brownlie, Principles of Public
International Law, 3rd ed., 561-3, Schwelb, 'Crimes against
Humanity' (1946) 23 BYBIL 178).

The scope of war crimes and crimes against humanity has
subsequently been elaborated (e.g. the Convention on the
Prevention and Punishment of the Crime of Genocide) but, in
light of the temporal limitation in your terms of reference, I
do not think it necessary to analyse later developments,

So far as Australia is concerned, "war crimes" has been given a
statutory meaning for the purposes of the War Crimes Act 1945,
Section 3 of that Act defines "war crime" to mean:

(a) A violation of the laws and usages of war; or

(b) Any war crime within the meaning of the instrument of
appointment of the Board of Inquiry appointed on
3 September 1945 under the National Security
(Inquiries) Regulations.

A copy of the instrument of appointment of 3 September 1945 is
attached. The instrument defines "war crimes" by reference to
an extensive list, which is inclusive but not exhaustive. The
list is based on a list of war crimes compiled by the United
Nations War Crimes Commission which itself adopted the list used
by the Responsibilities Commission of the Paris Peace Conference
in 1919 (see generally Schwelb, 'United Nations War Crimes
commission', (1946) 23 BYBIL 363, 366), Items (i), (xxxiv) and
(xxxv) have been added to that list.
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The jurisdiction of the Board of Inquiry appointed on

3 September 1945 was confined to war crimes committed "by any
subjects of any State with which His Majesty has been engaged in
war ... against any persons who were resident in Australia prior
to the commencement of (the Second World War) ... or against any
British subjects or against any citizen of an allied nation", I
mention that the War Crimes Act itself applies "in relation to
war crimes committed, in any place whatsoever, whether within or
beyond Australia, against British subjects or citizens of any
pPower allied or associated with His Majesty in any war, in the
like manner as they apply in relation to war crimes committed
against persons who were at any time resident in Australia"
(s.12). The Act and the jurisdiction of the Board of Inguiry do
not, however, extend to crimes committed by citizens of the Axis
powers against their own civilian populations.

Your Review is not, of course, established pursuant to
legislation, and the War Crimes Act is not, therefore, directly
applicable. Nevertheless, it seems to me to be appropriate that
the Review proceed on the basis that the list of crimes in the
Instrument of Appointment dated 3 September 1945, as well as the
crimes referred to in Article 6 of the Nuremburg Charter,
provides guidance as to the types of offences that may
constitute war crimes for the purposes of your definition. I do
not, however, consider your Review to be confined to crimes
committed in the circumstances covered by the War Crimes Act and
the instrument of appointment dated 3 September 1945 (crimes
against Australian residents, British subjects and citizens of
allied nations). Your terms of reference refer to "the
activities of Germany during World War II". It seems to me that
these words are intended to embrace a wider range of
circumstances so as to bring the scope of your Review closer to
the jurisdiction of the Nuremburg Tribunal and to include, for
example, crimes against the civilian populations of Germany and
its allies (e.g., against German Jews).

As discussed with you, this Department would, of course, be
available to give more detailed advice in relation to the
circumstances of any particular act or acts.

Yours sincerely,

(ERNST WILLHEIM)

For Secretary

contact Officer: Henry Burmester
71 9412
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ATTACHMENT B

U.S. Department of Justice
MEMORANDUM
TO: Andrew Menzies FROM: Neal M. Sher /
Chief, Australian War Director
Crimes Inquiry Office of Special
Investigations

Re: Australian Newspaper Articles Concerning OSI

The following is a response to assertions recently made in
the Sydney Morning Herald and'The Age, .copies attached, which
relate to OSI's use of Soviet evidence. Since these articles are

replete with inaccuracies, I believe it necessary to set the
record straight,

I. General Comments

The Op-Ed pieces by Messrs. Havryliv and Lawrisky suggest
that Soviet=-supplied evidence offered by 0OSI in American cases
has been proved false. In fact, the reverse is true: American
courts have routinely admitted into the Court record evidence
obtained from the U.S5.S.R and other Eastern bloc countries.
United States v. Kowalchuk, 773 F.2d 488 (3rd Cir. 1985) (en
banc), cert. denied, 106 S.Ct. 1188 (1986); United States v.
Kungys, No. B83-5884 (3rd Cir. filed June 20, 1986), petition for
cert. filed, 55 U.S.L.W. (U.S. August 9, 1986) (No. 86-228);
United Sates v. Kairys, 600 F. Supp. 1254 (1984), aff'd, 782 F.2d
1384 (1986), cert. denied, 54 U.S.L.W. 3772 (U.S. May 27, 1986)
(No., B5-1752); United States v. Palciauskas, 559 F. Supp. 1294
(M.D. Fla, 1983), aff'd 734 F.2d 624 (llth Cir. 1984); United
States v. Koziy, 540 F. Supp. 25 (S.D. Fla. 1982), aff'd, 728
F.2d 1314 (11th Cir. 1984))y cert. denied, 105 S.Ct., 130 (1984);
United States v. Linnas, 527 F. Supp. 426 (E.D.N.Y. 1981), aff'd,
685 F.2d 427 (2d Cir, 1982), cert. denied, 459 U.S. 883 (1982);
United States v. Osidach, 513 F. Supp. 51 (E.D. Pa. 1981); In re
Maikovskis, File No. A B 194 566 (BIA filed August 14, 1981),
aff'd sub nom. Maikovskis v. INS, 773 F.2d 435 (2d,Cir. 1985),
cert. denied, 91 L.Ed.2d 544 (1986).

Moreover, American courts in OSI cases have applied the
common=sense rule that evidence should not be prejudged for its
admissibility or credibility and that therefore the taking of
testimony in the U.S5,S5.R. should not be barred in limine., United

Page 221
nla.obj-1665083805
National Library of Australia



Review of

Page 222

material relating to the entry of suspected war criminals into Australia.

States v. Schuk, 565 F. Supp. 613, 615 (E.D. Pa. 1983); Matter of
Maikovskis, File No. AB 194 566 (BIA filed January 9, 1981)., The
actual attitude of American courts to Soviet-supplied evidence in
0SI cases thus clearly contradicts Lev Havryliv's claim that
American jurists have experienced "difficulties" with the use of
Soviet-supplied evidence ...."  In a recent decision by the
United States Court of Appeals in the Kungys case, the judges
ruled that "... we reject the suggestion that all depositions
taken in the Soviet Union should be automatically excluded from
evidence." (Opinion, p. 6 £n. 2).

II. Specific Responses

A. The Kungys Case

In his commentary for The Age, Michael Lawrisky cites Judge
Debevoise's decision against OSI in the Kungys case as proof that
American jurists "have expressed grave doubts about Soviet
evidence." However, Judge Debevoise's decision was recently
reversed by the Third Circuit Court’ of Appeals, which ordered
Kungys denaturalized. United States v. Kungys, No. 83-5884,
reversing 571 F. Supp. 1104 (1983). As noted earlier, the
appellate court held that each deposition -- regardless of the
country of origin =-- should be judged on its own merits on a case
by case basis,

B. The Kairys Case

Both Havryliv and Lawrisky cite Paul Zumbakis's account of
how an original Soviet=-supplied case was shown to be a possible
"forgery." Although not specifically cited, they are referring
to the Kairys case, involving a Lithuanian who served at the S§
labor camp in Treblinka, Poland. In fact, the document -- an SS
personnel card -- was admitted into evidence as an 0SI exhibit by
the trial court. The trial judge specifically ruled that it was
an authentic document; the Court of Appeals affirmed and the U.S.
Supreme Court refused to hear on appeal. United States v.
Kairys, 600 F. Supp. at 1261, aff'd, 782 F.2d 1384 (1986), cert,
denied, 54 U.S.L.W. 3772 (May 27, 1986). Moreover, the following
can also be stated in response to Zumbakis's criticism of this
document:

1. It is true that the document contained several
erasures, However, a government forensic document expert
explained that the erasures were probably caused by the filling
in of .information on the document by pencil ar the subsequent
and contemporaneous removal and then typing ov.® of the same
information., This explanation was found to be plausible" by the
trial court. United States v. Kairys, 600 F. Supp. at 1260.
Indeed, the document expert retained by defendant testified that
such erasures might in fact be indicative of authenticity rather
than fabrication.
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. 2. It should be added that the paper of the
original document was found by the expert to be "old" and

"consistent with paper in existence during 1942" (the date in
question). Id.

3. Also supporting the document's authenticity was
the presence on it of Kairys's own admitted thumbprint in ink.
"The evidence was undisputed that there is no known feasible way
for the print to appear on that paper except by a natural person
pressing his inked thumb to that paper." Id. at 1261. Thus, not
only was the document legitimate, the presence of the defendant's

fingerprint was overwhelming evidence that he served at the 8S
facility.

4. Most tellingly, the trial judge ruled that "no
expert (including no defense expert) testified to the conclusion

that the document was not authentic or that it was a forgery."
Id.

5. Zumbakis (as, cited by Havryliv and Lawrisky) is
simply wrong in asserting that the "defense attorney was allowed
to examine the document only at the Soviet Embassy in Washington
and investigators were refused permission to examine it
scientifically." In truth, the original document was brought
before the trial court and both parties in Chicago for
examination. Furthermore, the defense expert was permitted to
analyze the document; he refused, however, to testify that it was
a forgery. On the contrary, on cross examination he gave

significant testimony supporting the authenticity of the
document.

The attorneys for Kairys -- and Kairys himself -- centered
their defense on a challenge to Soviet evidence claiming that
their client was the target of Soviet propoganda and
misinformation. The evidence =-- as found by American courts,
applying American law and holding the government to a heavy
burden of proof -- left no doubt that Kairys served as a guard at
the notorious Treblinka labor camp, which service he concealed
deliberately from U.S. immigration authorities.

C. The Walusg Case 1/

As an example of the witch-hunting and false accusations

1/ The Walus case did not involve the use of Sov'et evidence by
the 'prosecution. It is discussed herein only because it is
raised in incomplete fashion by Lawrisky in his criticism of OSI.
Indeed, evidence from another Eastern bloc country =-- Poland =-
was relied upon by Walus and was relevant to the Government's
decision tc dismiss the action.
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which he claims characterize the prosecution of alleged Nazi
persecutors in the United States, Lawrisky cites the case of
Frank Walus, who was the subject of denaturalization proceedings
in Chicago, Illinois. It is true that Walus, who was accused of
assisting the Nazi regime in Poland in the persecution of Jews,
ultimately prevailed against the Government's efforts to
denaturalize him. United States v, Walus, 616 F,2d 283 (7th Cir.
1980), rev'g and remanding 453 F. Supp. 699 (N.D. Ill. 1978).
However, 1t 1s untrue that the Walus case proves that
prosecutions brought by OSI are inherently suspect. Indeed, OSI
was not even in existence when the Walus case was tried. 1In
fact, it was OSI which moved to dismiss the denaturalization case
against Walus after it had been remanded to federal district
court by the Seventh Circuit Court of Appeals. O0SI's motion was
granted, and its action commended, by the district judge. United
Statfs v. Walus, No. 77 C 279 (N.D, Ill, filed November 26,

1980) .

D. Regarding Defense Discovery In The Soviet Union

Havryliv is incorrect in claiming that not once has the
Soviet government produced a witness or document for the defense
in OSI cases. At least three 0SI defendants -- Edgars
Laipenieks, Arnolds Trucis, and Basil Artishenko =-- have been
provided discovery in and by the U.S.5.R. In the Artishenko
case, for example, defense counsel secured production of at least
six Soviet witnesses even though he had only requested it on the
day of his arrival in the U.S.S5.R. for OSI depositions.

Havryliv also ignores (or is ignorant of) the fact that
evidence supplied by the Soviet government in OSI cases has
sometimes inured to the benefit of defendants. For example,
Soviet witnesses deposed by OSI in the Ukraine for the case
against Mykola Kowalchuk -- a case brought prior to 0SI's
creation == provided evidence that the defendant had not been
active in a wartime, Nazi-directed police unit. Consequently,
0SI dropped the denaturalization action against him.

E. Regarding The Allegations Reported In The
Los Angeles Times

In his Op-Ed piece, Lawrisky cites two April 1986 articles
in the Los Angeles Times, Xdporting (through unnamed,
uncorroborated sources) that the Soviet government had tried to
deceive 0SI with evidence supplied to the United States by the
U.S.8.R. Contrary to Lawrisky's contention, OSI did not
'dismiss' this allegation regarding Soviet disinformation.
Rather, '0SI conducted an inquiry into the allegation and found no
evidence that fabricated testimony or evidence had been supplied.

I hope that the above information will be useful in your
inquiry.
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A lesson for Aust’s Nam hunters

Recent programs and
articles on Nazi war
criminals in Australia
have led to a new
inquiry into the subject.
Here LEV HAVRYLIV
argues Soviet evidence
on the subject should
n_o; be treated as impar-
tial.

for several decades. They are often
the sole source of documeniary
evidence and whnesses,

During the past siz years, the US
Government  Narzihunting” agency,
the Office of Special Investigations
{051}, has relled heavily on Soviet-
sourced material im-its prosecutions.
The OS] cannot try saspects for war
crimes but may denaturalise and
deport US cliizens who provided'
false Information concemning their
war-lime aclivities \rhen making

ion visa li
Last year, in response to c!lims

that th ds of war may

have settled in Canada, a commission

or inquiry headed bg Jusm:e Jules

HE recent resurgence of

in ng sus-
pected Mazi war criminala
has spread to Australis.

Although World War [1 ended more
than 40 years ago, we owe 1o victims
and survivors elike the obligation to
track down perpetrators of Nazi and
other war crimes. There s much menit
in the argument that the statute of
limitaiions should not apply.

Calls for an Australian investigas
lion into the posiibility that war
eriminals migrated here in the 19405
and 19508 have led to the settingup of
an internal Government review by
Andrew C. Menzies.

The Canadian and US eaperience
suggests, however, that there &re
serious legal, morsl and technical.
problems in investigating suspecied
war eriminals. These difficulties,
which have been recently highlighted
by some North American jurists and
US. Canadian and Australian citl-
2ens of East Eurcpean ongin, cons
cern the use of Soviet-supplied
evidence and the risks of defamation
of innocent individuals and commus=
nities.

Many of the countries in which war
erimes, both Nuzi and Soviet, ook
place have been under Soviet control

“GYDNEY -
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was d and is to
mlmc its findings in late Seplember,

There has been a tendency to
regard Soviet-Western co-operation
in seeking aut war eriminale as
laudable and an all-teo-infrequent
example of identity of interests
between the two superpowers. To be
sure, the Soviet Covernment has been
eager lo htlé ‘Western Nazi hunting
agencies by providing witnesses and
documents sgainst alleged war crimis
nals.

Soviel motivation in the war
eriminals issue deserves close scru-
tiny in view of the following. For
decades Soviet Government sources
have attempted to discredit antl-
Commurnist and nationalist Easn
European leaders and communilies
in the West by sccusing them of
collaboration with lhe Hnll.liumun
rights and 1

tunity to

was born In IN)
State controlled Soviet press, tele-
vislon, radio, films snd popular
liternture abound with exposés of the
cniminal acts of “Ukrsinian bour-
geois nationallsis® and their devoti
10 the Nazi cause. Prominent Ukrai-
nians in the Wesl are often named.
It is important to reslise that
political cases In thé Sovlet Unlon sre
under the control of the KGB, not the
courts or judicial system. Trials
mgainst dissidents are considered
paolitical or state security eases. For
example, the KGB initiated the
proceedings against Vietor Krasin, 3
Jewish dissident, and negotiated the
judgment, the sentence and the
parale. A recent Amnesty Interna-
tional report claims there has neverin
Amnesty's ezperlence been an
acquittal of a political defendant in
the Soviet Union.

The Soviet Union views OS] eases -
ss political or security cases, and

these are also under KGB supervi-
ction. Thus OSI collaboration with the
Soviet Judicial system Is in effect
co-operation with the KGB.

After nearly six years of OSI
investigations the KGB has not
produced n single witness or docus
ment for the defence.

Perhaps the most important flaw in
Q51 procedures is the severe restric-
tlan placed on the rights of US
delence lnwyers lo properly cross-gx-
smine Soviet wilnesses, Contrary to
Imccopsl:d Western Judicial standards
n

activisty of Lalvun, Lithuanian,
Estonisn and Ukrainian origing have
requently come under atiack. In a
1973 Soviet press article, for exam-
ple, Roman Kupchinsky, any Ameri-
can writer of Ukrainian ongin, was
accused of being & Nazi and editor of
an anti-Semitic vewspaper during the
war, Soviet readers had litile oppor-

MorsvN ¢ HERALD "

the person judging whether » particu-
lur question |s sllowed is not a US
judge but a KGB procurator.

Paul Zumbakis, author of the book
Sovier Evidence in North American
Courts, nnd delence attorney irl
several OS] cases, tellsofa

the signature
line, the date of hll‘lh. and place of
birth. The defence attorney was
allowed to examine the document
only at the Soviet Embassy In
and i Balors were
refused permission 1o examine it
scientifically.

Deliberations of the Canadian
Deschenes Commission took an
Interesting turn early this year when
the Commission sought to obtain

« evidence from the Soviet Union but

laid down six legal safeguards which
the Soviet Government would be
required Lo mccept before any Soviet
evidence was received. The safe-
guards were: protection of reputation
by confidentiality: the use of inde-
pendent interpreters: access to origi-
nal documents: freedom of examin-
ation of witnesses in accordance with
Canadian rules of evideacs; video-

" taping of examinationy.

Aler a silence of five menths, the
Soviet Government rejected the legal
safeguards propossli by the Des-
chenes Commission, but repeated its
offer to the commission to visit the
Soviet Union. Nol surprisingly the
commission announced last manth
that it would not travel to the Saviet
Union to collect evidence regarding
suspected war criminals.

To the ire of Justice Deschene and

* his stall, Soviet Embassy spokesmen

in Ottawa then publicly denounced
the commission for covering up
zvldenl.‘!. and accused It of not really
being serious obout the Investigation

“of Nazi war eriminals.

It remoins o be seen whether
Australia will learn or benelit from
the American OS] and Canadian
Deschenes experience.

7 .Dr m Havryliv is Mc dlmmlun of the

furged Soviet-supplied document
which hud 23 erasures on the

& hue 1986

Fed‘rmnou af {,l'.kmmmn Organusa-

fions,
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TON, on belng taken for a

Mr Smith, apparently re-
plied: "I you belleve Lhal, sir, you
will belleve anylhing." It is also the
reply which Brillsh histordian Niko-
Ial Tolsloy has made (0 ¢ertain
Morth Amerlean asseriions aboul
the veraclly of Soviet supplied evi-
dence In cases brought against al-
leged Naz war criminals by Lhe
US Office of Speclal Invesligalions
("Trinl aod Error’, Justinlon Press,
Toronlo),
* In several US cases Judges hove
expressed grave doubls about Sovi-
el evidence. For Instance, In US vs
Kungys, Judge Debevolse com-
menled on Sovlet Immunity lo US
laws: “The Soviet aulhorities are
oulside of the jurisdiction of the
Unlted Slales judiclal system. Cone
sequently Il Is Impossible lo pro-
vide |be usual soleguards - of
trustworthiness of the evidence
having Ils source In the Soviel
Unlon."

Yel In a recent arllcle Mr Is|
Leibler, ("The Apge’, 30 July) as re-
glonal head of lhe World Jewlsh
Congress, argues that Australlan
Investigalors should, If the need
grises, conslder Soviel evidence
becnuse their “track record” Indi-
cales thal “lhere are ways” Il can
be ulilised.

The appalling Soviel record of
lalse documentation, beglolng
wilh the 1924 “Zinoviev leller’’ hos
been tracked by Nikelal Tolstoy,
Iln & recent deporiation case clled
hy US lawyer, J. Paul Zumbakis,
Ihe exnmination of a key Saviel
supplled documeol wenl like Lhis:

"We were allowed lo examige It
only at lhe Soviel embassy, on
Ihelr terms...we were not al-
lowed lo lake Lhe document out-
slde lo examine It In the sunlight,
which Is e best woy, Ink samples
could nol be laken, The questlon of
lorgery arose because there were
2] ernsures on the documenl.”

The 'Los Angeles Times' has fea-
tured a two-part artlcle by Robert
Glllette (27 and 28 April), who
states (hal accordiog o US Gov-
ernment sources, o Soviel offlcial
“warned the US nearly three years
2po thal Moscow was trylog io de-
celve Lhe US Justice Department
through evidence It has supplled
agalnst alleged Nazl war criml-
nals.,."” The Office of Special In-
vesllgallons however, dismissed
the Inslance by argulng thol the
ollleial was "disgruntled”,

To be sure, Mr Lelbler warns of
the danger of wilch-hunts ond false
accusations, bul does ncl drive Luis

TI!E DUKE OF WELLING-

Auaust“

Soviets gwe Aittle helﬁ'—gin Nazi hunt

By MICHAEL LA WRISKY

point bome wuh specifle. North
American ‘examples, Toke (he
case of Frank Walus, a Pollsh |m-
migrant. who was accused of hav-
Ing killed Jews. Wilnesses were
produced and-lie was found guilly.

A Chicogn newspaper even sug-
gested he be lled up ond dumped
Into the ocean. Then his lawyer
wenl to Germany ond was nble lo
prove he hnd worked as a forced
laborer during the war, He lost his
health, his friends and $200,000 In
legoi expenses. This cose Is oul-

lined In the book 'Ukralne during

World ‘:V!r 11" - ediled b_r Yuri
Bozhyk. *

Bul walué was lucky when we
consider the lale of a Tscherim
Soobzokov-of Palerson, New Jer-
sey. He died on 8 Seplember, last
year after a plpe bomb exploded at
his house..On lhe'same day lhe
house of Elmars Spogis of Brent-
wood, New York, was bombed and
a byslander was critlcally wound-
ed. The Office of Speclal Investiga-
tions had altempled lo sirip bolh

men of (heir clllzenship for lheir =

slleged Nezl aclivitles, bul the US
federal courts had not sustained
Lhe efforl The FBI Is Investigallng.

This Is not lo supgesl that efforts
lo bring war criminais to Juslce,
even ofter 40 years, should be
abandoned. In my view (hey
should nol. Members of my own
famlly suffered In Nazl prison
camps (ond olhers ln cammunist
prison camps). "

But . lostllullonollsed ' Nazl-hunl-
Ing on the Oflice of Speclal lovestl-
galions model Is dangerous, Some
theorles of regulation suggest that
(here Is always a danger that due
lo vesled Interests such bodles can
spin out of contral. In the US ques-
tons are being ralsed about the
Otfice of Special Investigatlons’ re-
fusal lo submil lo Congressional
oversighl hearings.

Furthermore, little Is belng
made public nboul the curlous re-
lallonship between tha Olffice of
Specinl 1dvestigations.and lhe So-
viet Chlel Procuralor, Roman Ru-
denko, 'who simulldoeously

+oversees polilical show Lrials and

the Imprisonment of - npumerous
(Including " Jewlsh) Soviel
dlssidents.

In view of the ADC's recenl anll-
Israell radlo programs [ am
amazed ot Mr Lelbler's apparent
confidence in {heir ‘Nazis in Aus
Lralla’ series. Al one slage a pro-

Primed and publishad by QREGORY JOUN TAYLORA al 8 Daford Streat, Mount Wavul"h: 149,

lor David Syra & Co, Limited, 81 250 Spencer St., Malb.
pubiication No. VBF1305 and regleteind an o Newspaper at the Brivah
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egintarad b

Lﬂil OHicu,

ducer of that series alleged Ihat a
puppel government exislied In
Ukraine during lhe war and Mr
Leibler has repeated lhat wrong
occusation In his article. In other:
words, he has already fallen vice
Um lo hls own warnings.

* The ANC serles, while con-
cerned with Easlern Europe,
foiled lo menlon any Inslance of
communist war erimes, nor was a
clear' distinclion made between
the concepts of “war eriminal™
and “collaborator”, It was sian-
dnrd praclice that anyone accused
of collaboration with the Germans
wns branded a Naz, Under lhis
logle Churchill and Roosevelt,
could be clnssed as communisis,
by virtue of (heir collaborallon
with Stalln, & mass murderer,
whose ‘crimes against humanlty
were known o Lhem.

+ In splle of requests for a falr
trial by media the ABC has relused

to sponsor an open debale on lhe
In Australla, as In Canada, lhe
media Intitlally got off lo a bad
start In carrylng slories of an al-
leged 150 Nazl war criminals In
Australla, In Canada, the inlllal es-
limales fuctualed belween ,§30
and 3000, In the end {he Canadun
commission of Inquiry gt down 10
an Investigallon of eight suspects,
and now It appears thnl it will not
seek evidence In Lhe Soviel Unioa.
The Canadlan media has become
much more coutlous and even-
handed, having bad Ils fingers

. burnL

Now no ene In Auslrallo seems
lo be willing to own up to who Ir-
vented our ligure of 150, nr who
has the alleged list which has nal
been presenled to anyone.

Dr Michael Lawriwshy [s a senicr
lecturerin the school of economics
at La Trobe University and is di-

« sector of public affairs of the Aus-

tralian Federation of Ukrainian
Organisations. ,
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ATTACHMENT ¢

4y, AUSTHALIA &
W erclecd

ATTORNEY-GENERAL'S DEPARTMENT

TEL 719111 ROBERT GARRAN OFFICES
MNATIONAL CIRCUIT
- BARTON A.C.T. 2600
£ August 1986 ——— CLB6/8720:DF

YOUR REH

A C C Menzies Esqg
P O Box 237
CIVIC SQUARE ACT 2608

Dear Mr Menzies

Entry of suspected war criminals into Australia

I refer to your letter of 26 June 1986, in which you requested
this Department's advice as to the current application of a
number of international instruments.

A copy of an advice prepared by General Counsel Division in
accordance with your request, is attached for your information.

Yours sincerely

(54

%A Chouk.~ /(Q ?\]%0 )

SEy;

@

Jy %\ Q,E ‘ﬁ
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(DR. DAVID A. CHAIKIN) ’ 4
5
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e

for Secretary
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Commonwealth of Australia

ATTORNEY-GENERAL'S DEPARTMENT

CANBERRA
GC/86/10106

Review of material relating to the entry of suspected
war criminals into Australia

First Assistant Secretary
Criminal Law & Security Division

2.

(a)

(b)

(c)

(d)

3.

Page 228
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I refer to your minute of 17 July 1986 asking whether
certain international instruments now have any
application in relation to extradition of war criminals

in Australia.

The instruments in question are:

The Moscow declaration of 30th October 1943, made by
the United Kingdom, the United States and the Soviet

Union.

The agreement of 8th August, 1945, establishing the
International Military Tribunal for the trial of
major war criminals, in conformity with which the
Nuremburg trials took place.

The resolution of the General Assembly of the United
Nations of 13th February 1946, recommending that
member nations take forthwith all necessary measures
to cause the arrest of war criminals and to send
them back to the countries in which their deeds were

committed.

The resolution of the General Assembly of 31lst
October 1947, re-affirming the last mentioned
resolution and recommending members nations which
desired the surrender of war criminals should make
their request as soon as possible and should support
the request with sufficient evidence to establish a
reasonable prima facie case of identity and guilt.

In my view these instruments no longer have any

direct application in relation to the extradition of war
criminals in Australia, that is, they do not give rise
to any legal obligations at international law to

extradite.

National Library of Australia
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Reasons

Instrument (a)

4. Australia was not a party to the Moscow declaration
and cannot, therefore, be bound by any legal obligations
to which it may give rise. (I note that there is real
doubt as to whether it gave rise to legally binding
obligations even between the signatories.)

Instrument (b)

5. Australia was a party to the agreement of 8 August
1945. Article 3 of that agreement required signatories
to 'take the necessary steps to make available for the
investigation of the charges and trials the major war
criminals detained by them who are to be tried by the
International Military Tribunal'. The International
Military Tribunal was established by the Charter of the
International Military Tribunal pursuant to the
agreement of 8 August 1945. This Tribunal is no longer
in existence. As it was established for the 'just and
prompt trial and punishment of the major war criminals
of the European axis' (Art. 1 of the Charter of the
International Military Tribunal), its purpose would
appear to be entirely spent. In these circumstances, any
obligations under this Instrument to extradite which may
have bound Australia in the past can no longer be
considered to exist.

Instruments (c) and (d)

6. These instruments are resolutions of the United
Nations General Assembly. Such resolutions cannot, of
their own force, bind a state, regardless of whether or
not the state voted in favour of the resolution. These
instruments therefore do not give rise to any legal
obligations upon Australia. Nor, in my view, are they
reflective of any customary law obligations to extradite.

7. 1 note, also, that whether or not Australia had
international obligations arising from these
instruments, the government's power to extradite under
domestic law is probably limited to that provided by
legislation. (Compare the power to request or accept the
surrender of a fugitive; Barton v Commonwealth (1974)
131 CLR 477; discussed in Shearer, 1.A. 'Extradition and
Asylum' in Ryan (ed.) International Law in Australia,
2nd edition 1984, pp. 180 and 183.) Current Australian
legislation on extradition comprises the Extradition
(Foreign States) Act 1966 and the Extradition
(Commonwealth Countries) Act 1966. Apart from those
crimes covered by the Geneva Conventions Act 1957, it is
not clear that other crimes referred to in the four
instruments are extraditable offences under these two

nla.obj-1665081281
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I note, for example, that the War Crimes Act 1945

Acts.
does not expressly constitute the acts there defined as
'war crimes' as offences under Australian domestic law.

(H BURMESTER)

for First Assistant Secretary
Counsel 2 Branch

General Counsel Division

22 July 1986 Action Officer: Kathy Leigh
Telephone: 71 9410
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ATTACHMENT D

DETAILS OF THE CASES REFERRED TO IN PARAGRAPH 16.8

BRANISLAW BRANA IVANOVICH

On 27 March 1950, the Yugoslav Consulate General requested that
Mr Ivanovich be handed over to the Yugoslav authorities as a war
criminal. It was alleged that he was Assistant Minister of
Transport in the Yugoslav wartime GCovernment collaborating with
this Axis, that he organized a spy network for occupation forces
causing one official to be arrested and executed, that he
dismissed a large number of officials from his Ministry causing
them to be subjected to the observation of the Gestapo and
special police, that he was an associate and accessory in the
creation of a Punishment Camp and on his proposals arrests and
releases from the camp were made, that he accepted bribes from
families who had a relative in prison and that he performed

political and military service for enemy occupation forces.

The request was declined by the Department of Foreign Affairs on
24 August 1950 on the grounds that it had not been possible to
identify the person in Australia. There was certainly a
discrepancy between the details furnished by the Yugoslav
authorities and those applying to a Yugoslav immigrant who
arrived in Australia in June 1949, but records indicate that the
Department of Immigration and A.S5.I1.0. were prepared to accept
that the two persons were identical and the real reasons for
refusal to hand over would appear to be the United Kingdom
decision, announced by the Under Secretary for Foreign Affairs,
Mr Mayhew, in the House of Commons on 26 July 1948, not to
surrender further persons to the Yugoslav Government other than
19 persons specified (who did not include Mr Ivanovich). Another
consideration was that Mr Ivanovich's past history had, it was
said, been thoroughly examined before he was accepted for

settlement in Australia and he was cleared in every respect.
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The legal authority for the extradition was not discussed either
in the Yugoslav note or Australian Government records. It may
have been assumed by the Yugoslav Government that the four
international instruments discussed in paragraph 16.5 provided
such authority but the better view, as there explained, is that
they would not. Further, it is doubtful that the Imperial
Extradition Acts which then governed extradition from Australia
would have supplied authority because the alleged offences do not
appear to have been extraditable offences for the purposes of

that legislation.

MILORAD LUKIC AND MIHAILO RAJKOVIC

On 8 May 1951, the Yugoslav Consulate General requested Australia
to deliver Milorad Lukic and Mihailo Rajkovic to the Yugoslav
authorities as war criminals. Reference was made to the Allied
Declaration of 1943 concerning the trials of war criminals in the
particular country in which, or against which, the crimes were

perpetrated.

The crimes alleged against Mr Lukic were that during the war, he
served the Gestapo and fascist Germany in a prisoner of war camp
at Nuremburg. It was further alleged that he spied on and
denounced Yugoslav prisoners of war who were sympathetic to the
Allies, organized Fascist groups to oppose Allied war aims,
advocated loyalty to the war enemy and disseminated hate towards
the Allies. Many Yugoslav internees, it was alleged, lost their
lives because Lukic denounced them to the Gestapo as communists.
The Consular General then went on to make allegations as to

Mr Lukic's conduct in Australia.

The allegations against Mr Rajkovic were that, while in a
prisoner of war camp in Albania, he drew up a list of 53
prisoners which was submitted to the camp commandant, resulting
in the persecution and ill-treatment of those prisoners. Further,
it was alleged, he succeeded in having the food supply for the
prisoners halved to force them to join a 'National Movement' to

serve the occupation forces.
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No reasons were given for the Australian refusal of the request
on 22 November 1951. However, available records and an answer
given in the Senate on 15 November 1951 by the Minister
representing the Minister for Immigration to a Parliamentary
question indicate that the considerations behind the refusal in
the case of Mr Lukic were that security investigations in Europe
had revealed nothing to substantiate the allegations and the
Yugoslav Government had made no request for his return or placed
his name on a list of Yugoslav war criminals in the immediate
post-war years when Mr Lukic was in Germany and had drawn
attention to himself by operating a newspaper which was anti-
communist and anti-Tito. Further, it was suspected that the
Yugoslav Government's current interest in him stemmed from his
publication of a Yugoslav language newspaper in Western Australia
which, by its persistently anti-communist tone and growing
influence, appeared to have disturbed the Yugoslav Government.

The considerations for the refusal in the case of Mr Rajkovic
were that security investigations into his background in Europe
had proved satisfactory and his association with Mr Lukic in the
production of a Yugoslav language newspaper in Western Australia
was thought to be the cause of the Yugoslav Government's request.

The question of the application or otherwise of the international
instruments referred to in paragraph 16.5 did not appear to have
been seriously considered.

For the reasons discussed in paragraph 16.6, these instruments
would not have provided the necessary legal authority for
extradition nor would the Imperial Extradition Acts which then

applied because the alleged offences were not extraditable
offences.

MR C. AND MR A.

On 9 April 1958 the Czechoslovak Embassy, Londeon in a note
addressed to the Australian High Commission, London sought the
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return of Mr C. and Mr A. to Czechoslovakia for punishment for

certain war crimes.

It was alleged against Mr C. that he was District Commander of
the Hlinka Guards who had taken part in mass murders in
Czechoslovakia in 1944. Mr A. was alleged to have been an officer
of the shock troops of the Hlinka Guards and Liaison Officer with
the staff of the S.S. Subsequently depositions by witnesses as to

Mr A.'s participation in atrocities was supplied.

The request was refused by the Australian Government on the
stated grounds in the case of Mr C. that there was no record of
his ever entering Australia and in the case of Mr A. that, being
a naturalized Australian, he was excluded from the application of

the extradition treaty with Czechoslovakia.

It must be noted that the extradition treaty in question, the
1924 Treaty between Great Britain and Czechoslovakia which was
inherited by Australia, gave either Party the right to refuse to
surrender its own subjects but such a refusal was at the
discretion of the requested State. A naturalized citizen was thus
not necessarily excluded from its operation. Examination of the
files of the Department of Foreign Affairs suggests that the real
reason for the decision was disinclination to extradite to a

communist country.

Further, the offences in question, which were essentially
murders, were extraditable offences for the purposes of the
Imperial Extradition Act and the relevant Treaty.

Mr A. is the person referred to as Mr A. in Chapter 6.

-
ERVIN RICHARD ADOLF PETROVICH VIKS
On 24 February 1961, the Russian Government delivered a note to
the Australian Embassy, Moscow requesting the extradition of
Mr Viks from Australia for certain war crimes. The Russian note
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invoked the four international instruments discussed in paragraph
BB .

The crimes alleged against Mr Viks were that he was Deputy Chief
of the Special Department in one of the biggest concentration
camps in Tartu, Estonia and he participated in the mass shooting
of persons in that vicinity where 12 000 persons were shot. It
was further alleged that in late 1941, he was Chief of Political
Police of the Tallin Kharyn prefecture where, under his guidance,
2499 persons were shot and over 6000 thrown into concentration
camps. In 1943, it was said, he was Chief of a Department of the
Estonian Security Police until Estonian territory was liberated
from the Germans. As such, it was said, he guided directly
punitive activities, personally passed death sentences and
participated in executions.

On 15 March 1961, Australia declined the request for extradition
on the grounds that there was no extradition treaty between
Australia and Russia and the international instruments referred
to in the Russian note had no application. It was added that it
was not conceded that the place where the alleged offences
occurred was in the territory of the Soviet Union. A statement to
like effect was made in the House of Representatives in

22 March 1961 by Sir Garfield Barwick as Attorney-General and
acting Minister for External Affairs. However, Sir Garfield went
on to say that 'we think the time has come to close the chapter’
in this kind of case.

1t may be noted that in 1961, there was no equivalent in
applicable Imperial legislation of present sub-section 10(4) of
the Extradition (Foreign States) Act 1966 which permits the
Australian Government, in the absence of a treaty, to make an
arrangement with a foreign government for the extradition of a
requested person.

In January 1962, Viks and others were tried in absentia in Russia
and condemned to death.
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MR B,

On 28 April 1967, the Embassy of the Federal Republic of Germany,
Canberra delivered a note stating that Mr B. was suspected of
certain war crimes and requesting that he be observed by
Australian authorities until his extradition was officially

requested.

Mr B. was suspected, it was said, of having murdered a still
unknown number of persons, but at least four Jews, in Bialystock
and to have contributed to the 'forceful deportation' of an

unknown number of Jewish persons inte Treblinka concentration

camp.

There were subsequent protracted negotiations with the Federal
Republic's representatives. A number of obstacles were perceived
by Australian officials to delivery of Mr B. to German
authorities. First, the provisions of the Migration Act 1958 did
not permit, it was thought, the deportation of Mr B. in these
circumstances. Secondly, there was no existing extradition treaty

between Australia and the Federal Republic.

Thirdly, while negotiations for a draft extradition treaty with
the Federal Republic had commenced, the draft treaty did not
extend to crimes committed before 1966 (Australia refused such
extension). Fourthly, the War Crimes Act 1945 was not seen as
providing a solution as it provided for trial by a military

gourt.

The matter was considered by Attorney-General Murphy on

15 July 1974. Acting on advice provided by the Solicitor-General
and Professor Colin Howard, Senator Murphy decided that the
extradition treaty with the Federal Republic should be completed
so that the treaty covered the case of Mr B.

The Federal Republic was informed of the decision to remove legal
obstacles on 12 February 1975 and that Australia would agree to
removing the time limit in the current draft of the Treaty,
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excluding offences committed before 1966. Clarification was also
sought as to Mr B.'s status at the relevant time and the Embassy

was advised as to Australia's evidentiary requirements.

The next development was that the Embassy informed the Department
of Foreign Affairs on 30 July 1975 that 'after a renewed study of
all available evidence leading to charges of being a joint
accomplice to a crime of murder in two cases, the prosecution
came to the conclusion that the evidence is not sufficient
anymore to justify a request for the extradition of Mr B.'. It
further said that a new prosecution for other charges would be
opened in due course, but no further communication was received
from the Embassy on the subject.

Finally, it must be mentioned that the extradition treaty with
Germany is still not in force (approval by the Federal Republic's
provinces of the treaty as required by its Constitution is
awaited) but an arrangement with the Federal Republic under sub-
section 10(4) of the Extradition (Foreign States) Act is in
operation.

Australia's refusal before 1974 to agree to extension of the
draft treaty to offences committed before 1966 appears to have
been a continuation of the attitude voiced by

S8ir GCarfield Barwick in Viks case that 'the time had come to
close the chapter'.
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ATTACHMENT E
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ATTORNEY-GENERAL OF AUSTRALIA

CANBERRA

JE JUt o7

My dear Minister,

>

In accordance with arrq;%ments made at our
recent conference concemlng Mr and
the Federal Republic of Germany, I have obtained advice
from the Solicitor-General and\Professor Howard concerning
what course shoulcd te followed: They have advised that
the appropriate course to f ow is to complete the
extradition treszty with th ederal Republic of Germany
so as to ensure tk=t tie uuy covers the cese.

I have given i bructions that the extradition
treaty with the Fecs=—=iQlspublic of Germany should be
completed without c*lé}& I have written to our colleagus,
the Minister for Feocred A7fairs, in similar terms.

Yours sincerely,

T

LIONEL MURPHY

The Honourable C,R. Cemeron, M.P.,
Minister for Labour arné Immigration,
Parliament House,

CANBERRA. A.C.T. 25C0
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