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Prosecuting war criminals in Australia

Prosecuting
war CI‘IIIIII’CI'S
in Ausivdlia

Glenn O’Neil

The question of war
crimes trials has sparked
an emotive debate in the
community since the
issue was raised in 1986.

Glenn O’ Neil works in international law for a
non-government organisation.

The constitutional challenge 10 Austral-
ia’s war crimes legislation before the High
Court in late 1990 is a further twist in the
attempt by Australia to bring alleged war
criminalstotrial. The HighCourtchallenge
has been brought by the first person to be
charged under the Act.

Under the War Crimes Amendment Act
1988, Ivan Timjofeyevich Polyukhovich,
74, an Adelaide pensioner appeared in the
Adelaide Magistrates Court during Feb-
ruary 1990 charged with eight counts of
murder involving 24 people and one count
of knowingly being concerned in the
murderofafurther850 people. The charges
relate o crimes that are alleged to have
taken place in the Rovno district of the
Ukraine between August 1941 and May
1943,

Ivan Polyukhovich may never stand
trial for the alleged crimes. This not just
because of the High Court challenge. Just
before the beginning of the proceedings,
Ivan Polyukhovich was shot, although not
fatally, The casc before the Adelaide
Magistrates Court has now been deferred.

New allegations regarding war
criminals

Although renewed interest in war crimes
was sparked in 1986, under the 1945 War
Crimes Act nearly 300 war crimes trials
were conducted up until 1951, most of
them in Northern Australia and the Pacific
region involving crimes committed by
Japanese troops.! Why then is it necessary
to conduct further war crimes trials nearly
40 years later?

The change in government policy can
be credited to a number of factors. In 1986
an ABC radio serics called ‘Nazis in Aus-
tralia’ and a television program entitled
‘Don’t Mention the War' appeared. Both
programs alleged that significant numbers
of Nazi warcriminals had entered Australia
at the end of Second World War,

The revision of policy also follows the
lead provided by Isracl, Canada, France,
West Germany and the Soviet Union in
conducting warcrimes trials in recent years.

The AustralianGovemnment established
an inquiry lo investigate the allegations
raised by the media programs. The inquiry
was headed by a former Deputy Secretary
of the Attomey-General's Department,
Andrew Menzies. In 1988 Andrew
Menzies concluded that significant num-
bers of war criminals had entered Aus-
tratia. Included in his report was a confi-
dential list of about 70 named people who
were Australian citizens or residents in
Australia who are alleged to have commit-
ted serious war crimes.?

On receiving the report, the then Attor-
ney General, Lionel Bowen, established
the Special Investigations Unit (SIU) and
was responsible for the War Crimes
Amendment Act 1988 which effectively
replaces the War Crimes Act of 1945,

The War Crimes Amendment
Act 1988

Underthenew Act,apersoncanbecharged
withan offence if he or sheisan Australian
citizen or resident (s.11). The legislation
applies only to war crimes committed ‘on
orafter 1 September 1939 and on or before
8 May 1945’ (s.5). War is defined as
meaning a war, whether declared or not,
any other armed conflict between coun-
triesoracivil waror similararmed conflict
in so farasit occurred in Europe during the
relevant period (3.9).

War crimes are defined by reference to
domestic rather than intemnational law,
The legislation applies to acts committed
outside Australia which would have been
serious crimes had they been committed
within Australia at the relevant time, A
serious crime includes the following of-
fences: murder, manslaughter, causing
grievous bodily harm, wounding, rape and
indecent assault (s.6). Inaddition a serious
crime is also constituted by the ‘deporta-
tion of a person to, or the intemment of a
person in, a death camp, a slave labour
camp or a place where persons are subject
to treatment similar to that undergone ina
death camp or slave labour camp’ (s.6(4)).
Once it is established that the relevant act
falls within the definition of a ‘scrious
crime’, it i8 then determined whether it is
a war crime for the purpose of the legisla-
tion. There are two categories of war
crimes:

« aseriouscrime committed in the course
of or associated with hostilitics, or oc-
cupation or on behalf of a power con-
ducting a war;

* a serious crime involving political, ra-
cialor religious persecution, or destruc-
tion (in whole or in part), of a national,
ethnic, racial of religious group (s.7).
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Basically, the Act is limited so that it
only applies to crimes committed in Eu-
rope during the Second World War, The
Australian Government has argued that
the legislation is limited because it is a
direct response to a particular concemn as
expressed in the media programs and the
consequent inquiry by Menzies. The more
obvious reasons are the objections from
sections of the community that a wider
application to the Pacific and Asian thea-
tres could open the possibility of Austral-
ian servicemenand women facing charges
on war crimes. However it is still possible,
though unlikely, that charges could be
brought against Australians who served in
Europe, as the drafters of the legislation
were eager (o ensure that the Act did not
appear to be discriminatory.

Over a two-year period the SIU inves-
tigated 650 people alleged to have com-
mitted war crimes living in Australia and
atleast 12 casesarenowalleged tobe inan
advanced stage.® Their future may hinge
on the outcome of Ivan Polyukhovich’s
various legal actions.

The first case

Why Ivan Polyukhovich was chosen as
the first case to proceed raises some inter-
esting issues. Although the SIU did under-
take extensive independent research, it is
claimed that the alleged crimes of thisman
were first brought to Australia’s atiention
by a Soviet news agency in 1989, Accord-
ing to newspaper reports, Novosti, (one of
the USSR's biggest news organisations)
wired the Adeclaide Advertiser and the
Australian informing them that Ivan
Polyukhovich had been involved in the
murder of hundreds of Jews during the
Nazi occupation of the Ukraine in the
Second World War,

Itisreported that the Advertiser ran the
story, not revealing his name, but publish-
ing a picture of his house and naming the
suburb he lived in, The Australian refused
to run with the story; the Foreign Editor
later aliegedly commented that the paper
had no independent means of establishing
the credibility of the allegations.*

In support of the doubts reganding evi-
dence on Ivan Polyukhovich, he was not
named in the book by Mark Aarons
Sanctuary-Nazi Fugitivesin Australia,nor
was he among the group of alleged war
criminals named in Parliament last year.?

The SIU has continually asserted that
cases have been established based on inde-
pendent research.® It may be coincidental
that information was supplicd by a Soviet
news agency but a conclusion about the
original source of information on
Polyukhovich cannot be reached in this
article.

E * '

Obtaining evidence in support of the accu-
sations in these war crimes trials and hav-
ing it accepted by the court could prove
difficult. The Act states that a judge will be
able to stop the trial if the defendant is
unable to obtain evidence because of the
lapse of time or for reasons beyond the
defendant’s control (s.13).

Before the Adelaide Magistrates Court,
Ivan Polyukhovich has already exercised
his right to insist that foreign witnesses be
brought to Australia to testify, This over-
rides the decision taken by the Adelaide
magistrate to preside at the taking of evi-
dence in the Ukraine and elsewhere over-
seas to take evidence on commission.
Consequently, the prosecution has organ-
ised witnesses from the Ukraine, Isracl
and the United States. If the proceedings
produce a witness from the USSR or an
allied country this could be a first. Pro-
ceedings in the United States regarding
deportation of war criminals have so far
failed to produce a single witness from the
USSR or an allied country.” As an alter-
native, written depositions were taken from
witnesses overseas in US proceedings.

Itappears that if or when the trial of Ivan
Polyukhovich is heard, the emphasis will
be placed on oral and not written evidence.
Thiswill hopefully allay the fearsof Eastern
European communities who maintain that
evidence regarding allegations is falsified
by the security organisations of the USSR
and allied countries.* The SIU has main-
tained that it is not relying on evidence
from the USSR. The Unit contends that it
has carried out independent rescarch in the
USSR and Lithuania. Information hasalso
allegedly been obtained from the trials
conducted in Garmany and the Simon
Wicsenthal Centre, a Jewish organisation
set up to hunt Nazis.? Only from the wit-
nesses’ statements at the trial will a clearer
picture emerge as to the authenticity of the
evidence being presented,

Features of the Act

The Act contains scveral interesting fea-
tures. The defence of superior orders, that
is that a superior ordered a subordinate to
commit an act, is only relevant in deter-
mining the sentence given and cannot be
usedasadefence inthe proceedings (s.16).
The defendant is not entitled to rely upon
the defence that the alleged offence was
permitied by the laws of war and is not,
under intemational law, a crime against
humanity, unless there is ‘evidence of the
existence of the facts’ constituting such a
defence. If this is so, the onus of establish-
ing this claim, beyond reasonable doubt,
lies on the prosccution (s.17). In the hear-
ing of the High Court challenge, one judge

commented that this defence is not con-
sistent with the way it is available in other
proceedings. For example, there is no ne-
cessity to produce evidence of the exist-
ence of facts to claim a defence of duress
in criminal trials.'

The intentions of sections of the Act
were further questioned by the judiciary in
the hearing of the High Court challenge.
One judge described the Act as being
‘curiously drafted’. This was in regard to
the construciion of the Act in relation to
local criminal law as discussed above."
Another judge commented that the Act
could be interpreted in a way that a soldier
wounding the enemy could be committing
a war crime. The judge contended that the
section which defines war crimes makes
no obvious reference to the definition of
war crimes under international law."
Therefore, without a knowledge of inter-
national law that applies during war, it
could be assumed that basic military op-
erations are illegal. In this instance, under
international law, it is an established rule
that soldiers can kill or injure enemy sol-
diers."* The judge obviously knew this, but
was pointing out that the obligatory ref-
erence to intemational law was not cbvi-
ous,

However, the discussion onkey sections
at the High Court challenge raises another
interesting question: if the highest court in
Australia cannot clearly undcrstand the
intentions and wording of the Act, then
how can it be enforced successfully?

High Court challenge

The future of the Act lies in the outcome of
the High Court challenge. Counsel for the
Govemment has told the Court that Par-
liament’s power to create the Act is based
on theexternal affairs power ins.51(29) of
the Constitution and was consistent with
international law. Through the Act, Aus-
tralia wasimplementing recommendations
and resolutions of the United Nations
General Assembly and other international
bodies.'* Counsel for Ivan Polyukhovich
argued that the Act operates retroactively
and conflicts with intemational human
rights obligations Australia has accepted.
Counsel argued further that the Act is
unconstitutional as it is outside the scope
of the extemal affairs power. It was argued
that the appropriate course for Australia to
take was the extradition of warcriminals,"*

Of course, if the High Court challenge
is successful, the Australian Government
could always introduce legislation cover-
ing war crimes that falls within the bounds
of the High Court decision. Even if the
High Court challenge is not successful, it
is doubtful whether the trial of Ivan
Polyukhovich will resume. His failing

“
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mental and physical health may prevent
the proceedings concluding. The funding
for the SIU has been extended until June
1992; a war crimes trial may proceed, but
it may not be the current case before the
Magistrate’s Court.

The future

Nomatter whatthe future of the War Crimes
Act, surely there must be something to
learn from the controversy that has sur-
rounded this issue, One lesson is that if
Australia is involved in future armed con-
flicts it should act quickly if it wants to
prosecute war criminals successfully.

There should be no need to legislate
specially about criminal acts in future as
the Geneva Conventions Act 1957 con-
tains provisions to prosecute people who
commit breaches of the laws of armed
conflict, such as the killing of civilians.
This Act does not cover the Second World
War, Further, the Additional Protocols to
the Conventions (to be ratified shortly by
Australia) designate certain activities as
war crimes.'¢

As shown above, response to take ac-
tion against alleged war crimes is not nec-
essarily based on motivation to enforce
humanitarian law or a sense of moral obli-
gation. In my opinion, the response of
govemments to allegations of war crimes

is based on a pragmatic approach to coun-
tering specific allegations raised by local
and global communities and not on a uni-
form or systematic approach. The limited
scope of the War Crimes Amendment Act
(in its confinement to Europe) is evidence
of this sort of approach. This selective
application is also evident in other con-
flicts where war criminals have been pros-
ecuted. After the Vietnam war, the US
authorities prosecuted US soldiers who
committed crimes against Vietnamese
citizens. However, this was a response (o
particular investigative reports by the me-
dia and not areflection of US government
policy regarding war criminals.
Community opinion

The whole question of war crimes has
sparked what has become an emotive de-
bate in the community since the issue was
raised in 1986, The late Archbishop of
Melboumne, Dr David Penman,commented
that war crimes trials would be divisive
and that we as a nation should be prepared
to exercise forgiveness and mercy.'? This
must be balanced against the notion that
despite the delay in time a crime against
humanity remains a crime against human-
ity and should not be forgotten or con-
doned. Whether the War Crimes Act isthe
correct process to carry this through, re-
mains to be seen,
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