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After the Second World War, about 200,000 displaced persons came to Australia from Europe.  It was believed from a very early stage that a number of Nazi war criminals were among them. In the 80's, mainly due to the efforts of an Australian journalist, Mark Aarons who worked for the Australian Broadcasting Commission, the government of the day set up an enquiry as to the presence of Nazi war criminals in Australia resulting in a report called "the Menzies Report".  That report identified many hundreds of suspected war criminals living in Australia at the time.

The government then went further and a Special Investigations Unit was set up for the purposes of investigating these people, and others, in relation to war crimes even though at that stage there was not the appropriate legislation, even if these people were identified, to prosecute them in Australia.

After much heated debate in and out of Parliament, a Federal Act was passed in 1988 the effect of which was to totally amend a War Crimes Act that had existed in Australia since 1945.  The original Act dealt with the setting up of Military Tribunals to try Japanese war criminals involving Australians.  However, the amended Act in a sense totally replaced it and gave the authorities the power to prosecute war criminals who were living in Australia.  Empowered with that Act, the Special · Investigations Unit (SIU) arrested three people and charged them with offences under that Act. All three people lived in the suburban areas of Adelaide and all three were charged with alleged crimes that took place in Ukraine during the war in the years 1942 and 1943.  I was senior  counsel for the defence in all three cases and I wish to tell you about them.

Under the Act the Commonwealth Government was required to fund the defence of any people charged following the investigations of the SIU.  This was done as a matter of fairness because the nature of proceedings would be very expensive.  In all three cases I was assisted by leading defence counsel Lindy Powell QC and David Edwardson QC plus a group of hard working solicitors.

The three men were Ivan Polyukhovich, Mikolay Berezowsky and Heinrich Wagner.

The trial of Polyukhovich ended in Polyukhovich being found not guilty by verdict of a jury of all counts with which he was charged. There was a full commit al hearing in the Magistrate’s Court followed by a full trial in the South Australian Supreme Court.

Mikolay Berezowsky's case was dismissed at the end of the committal stage after the sitting Magistrate found that there was no case to answer. The matter went no further.

After a full committal, Heinrich Wagner was committed for trial, the Magistrate finding there was sufficient evidence to put him on his trial.  Then there were a series of applications for a stay  of proceedings, including an application to the High Court of Australia to stay proceedings as an abuse of process.  These applications were all dismissed and, virtually on the eve of trial, he suffered a heart attack and was considered not fit to stand for trial and the matter was abandoned.

Before turning to the cases themselves, let me just say something about the legislation under which these men were prosecuted.

War Crimes Act , 1945, as amended

The Act itself was very narrow and very specific as to what amounted to a war crime and who was to be prosecuted.

The first thing to be noted was that the Act only applied to the war in Europe between 1 September, 1939 and 8 May, 1945.  It did not apply to the Asian or Pacific theatre of war.  The Act made it an offence to commit a war crime in the Second World War in Europe and the punishment was life imprisonment if the war crime involved a deliberate killing or otherwise 25 years imprisonment as a maximum.


What amounted to a war crime under the Act

What the Act did was to import Australian law at the time, that is, during the Second World War, to the allegation as it occurred in Europe at that time.  A war crime was defined as a serious crime committed in certain circumstances.  A serious crime was defined by setting out a series of crimes that applied in Australia at the time, including murder, manslaughter, rape, etc.  If a crime of that nature was committed by the alleged offender and, taking into account all the defences that applied in Australia at the time, the offence was made out as if it has been committed in Australia, then that would be a serious crime.  So it, in fact, took Australian law and imported it into the European theatre of war.  However, that was still not a war crime under the Act.

Before it was a war crime, a serious crime had to be committed in certain circumstances. I refer to the Act.

"7. (1) A serious crime is a war crime if it was committed:
(a) in the course of hostilities in a war;
(b) in the course of an occupation;
(c) in pursuing a policy associated with the conduct of a war or with an occupation; or
(d) on behalf of, or in the interests of, a power conducting a war or engaged in an occupation.

(2) For the purposes of subsection (1), a serious crime was not committed:
(a) in the course of hostilities in a war; or
(b) in the course of an occupation;
merely because the serious crime had with the hostilities or occupation a connection (whether in time, in time and place, or otherwise) that was only incidental or remote.

(3) A serious crime is a war crime if it was:
(a) committed:
(i) in the course of political, racial or religious persecution; or
(ii) with intent to destroy in whole or in part a national , ethnic, racial or religious group, as such; and
(b) committed in the territory or a country when the country was involved in a
war or when territory of the country was subject to an occupation.


(4) Two or more serious crimes together constitute a war crime if:
(a) they are of the same or similar character;
(b) they form, or are part of, a single transaction or event; and
(c) each of them is also a war crime by virtue of either or both of subsections (1) and (3)."
So what had to be proven was that, in the cases that were argued in Australia, an act  of murder was committed but that, of itself, was not enough. It had to be accompanied by one of those alternative features.  The Act also said that a number of serious crimes could constitute a war crime.

Before a person could be prosecuted under the Act, he or she had to be, at the time that they were prosecuted, either a resident of Australia, or an Australian Territory, or an Australian citizen.  The Act said that the normal rules of evidence and procedure that apply to the Commonwealth laws of Australia would apply to the cases.  Similar, to the Nuremberg charter, obeying superior orders was not a defence, although it was a matter that could be taken into account on penalty and also the fact that, if it had been proved that a war crime had taken place, the fact that it was not contrary to a law where it had taken place was also not a defence.  There was a special section in the Act which provided a concession to the difficulties the defence might have in that if they could not present their case properly because of death or unavailability of witnesses then, in certain circumstances, the indictment could be permanently stayed.

As can be seen, the legislation used the Australian common law system to try cases
that took place eighty years ago during the Second World War in Europe.  I do not wish to go into the politics of the matter but one of the reasons, in my view, that that happened was of course there was great debate that if these people were sent back to the Soviet Union to be tried, they would not get a fair trial.  It was thought they needed the protection of our judicial system.

The legislation itself, before the Polyukhovich trial, was challenged in the High Court as being ultra vires the Constitution.  It survived by a majority of 4 judges to 3.

Overview of the three cases

Before turning specifically to each case, let me just give an overview of the three cases.
The three cases all contained allegations of war crimes that took place in the European summers of 1942 and 1943.  The three cases involved allegations that took place in various parts of Ukraine.  As we know, in June of 1941, the Germans invaded Russia and made deep and quick advances.  Ukraine was overrun very quickly.  As time went on special death squads came in behind the German army for the purposes of exterminating various groups of people, but especially the Jews.  In 1942, they systematically rounded up the Jews of the cities and the villages of Ukraine, and virtually exterminated them.  The means of doing that, which we know about, was to have the local people dig vast pits outside a particular town or village, round up the Jewish inhabitants of that village, march them out to that pit, shoot them, and have the locals fill the pit in.  All three cases involved that type of behaviour.

The allegations against the three accused in the Australian war crimes cases were that they were residents of Ukraine who assisted the death squads in carrying out these executions.  It is an historical fact, and evidence of that was led at all of these hearings, that when the Germans exterminated the Jews in the way that I have described, they received a great deal of local assistance.  When the Germans occupied various villages and places in Russia, they would garrison a city or a village and they would often be assisted by local, sympathetic, indigenous police called the Schutzmannschaft.  In some cases, as in the Polyukhovich case, the Schutzmannschaft were left totally in charge of smaller villages.	Comment by Emeritus Professor Dr Konrad Kwiet: Member of  a 
Forstschutzkommando Forestry Command

The Crown allegations, broadly speaking, in relation to these three cases were that Polyukhovich and Berezowsky were members of the Schutzmannschaft who were seen on the day of pit killings (as I call them) assisting the Germans carrying out these exterminations.

Wagner was an ethnic German living in Ukraine and he was a member of the Gendarmerie. The allegations against him were of a similar type.

The Queen v Polyukhovich

Let me deal with the case of The Queen v Polyukhovich.  It was alleged that Polyukhovich was a forester in a little village called Serniki in Ukraine.  Serniki is not far from the regional city of Rovno.  He had virtually lived there all of his life.  After the Germans overran the village they garrisoned it, not with German soldiers but local indigenous police.  It was alleged that Polyukhovich became one of those local indigenous policemen as well as performing his duties as a forester. Australia and lived in Adelaide.	Comment by Emeritus Professor Dr Konrad Kwiet [2]: Forest warden

At the committal hearing, it was alleged that, in his position as a local indigenous policeman and a forester, he did many violent things to the local population on behalf of the Germans.  The village of Serniki is located near the Pripet Marshes[footnoteRef:1] and they were famous for being a place of activity for Russian partisans as well as housing many escaped Jews.  The acts which were alleged against Polyukhovich were various and violent.  They mostly involved Jewish people in that area.  After Serniki was overrun by the Germans, the Jews of that village were placed in a ghetto.  That does not mean that there was barbed wire or guards but it was just an area of the village that they were meant to live in and were not allowed to go elsewhere otherwise they would be shot. [1:  	The marshes comprise the largest area of wetlands in Europe.  They lay in the forest basin of the Pripet River and are located between Pinsk in Belarus and Rovno in Ukraine.  They divided the central and southern theatres of operation during the Second World War and served as a hideout for both Soviet and Polish partisans.] 


On an occasion in September 1942, a number of local Ukrainians were ordered to go and dig a pit on the outskirts of the village and sometime after that, in the early hours of a Saturday morning, the Jews of the village were rounded up in the market square, marched to that pit where they were executed.  There were a number of Jewish witnesses called at both the committal and the trial who said that they were warned by friendly Ukrainians about what was going to happen.  These people escaped into the forest before the execution and eventually went to live in Canada, the United States and Israel. They all gave evidence at the trial.

Much of the alleged behaviour that was heard at the committal could not be sustained by evidence, mainly due to the deaths of a number of vital witnesses but, by the time the matter got to trial, Polyukhovich faced two charges.  One was his involvement in that pit killing and the other was a more specific offence which took place at the end of that day when he escorted three people to the pit and was seen to shoot them.  Evidence was called from several eye witnesses that Polyukhovich was at the pit when these mass executions were taking place and was helping the Germans organise that slaughter. It was alleged that, at the time, he was a member of the Schutzmannschaft.  Two witnesses, in particular, specifically saw him and specifically remembered him.  Later, near the end of the day when the shooting had almost been completed, as I have said, it was alleged that he brought three people, a woman and two children, to the pit and he shot them.  As the evidence proceeded, there was no doubt, on the prosecution case, and indeed on the defence case, that Polyukhovich lived in Serniki and was in fact a forester.  Documentary evidence, such as his identity card, was led in evidence to show that. The witnesses in the village knew him and, in fact, some were related to him.  So it was not a question of the prosecution getting the wrong man.  It came down to the more specific question as to whether he was there on that particular day doing these deeds.  But just let me go back a little to the investigation stage.	Comment by Emeritus Professor Dr Konrad Kwiet [3]: Forestry Command

The Special Investigations Unit, before the committal, went to Serniki, having interviewed many witnesses, and excavated the execution site.  It was, in fact, a remarkable feat.  They exhumed something in excess of 500 bodies in an area in a forest just outside of Serniki.  They were of the opinion that there was in total in excess of 800 bodies in that pit.  The evidence that was led was, to say the least, eclectic.  Let me just point out various areas of this evidence:

1. There was evidence called as to the growth of trees that were planted on top of the pit after the war, to in fact give a reasonably specific date as to when this happened.

2. There was ballistic evidence as to the nature of the bullets found in the pit and the fact that they came from German guns used during the Second World War.

3. There was the normal pathology evidence as to causes of death but of course there was the complication that the examinations took place over forty years after the killings.

4. There was evidence aging the bones of the victims.

5. Historians were called for the more specific task of giving evidence that the fact that Polyukhovich was a member of the Schutzmannschaft would make it likely that he would be helping the Germans in the way alleged.  This was led as historical evidence to corroborate the evidence of the eye witnesses.	Comment by Emeritus Professor Dr Konrad Kwiet [4]: Forestry Command

6. There were, of course, archival and documentary experts called in relation to the documents that were used by the historians and, in the other two trials, there were specific documents that related to the two accused.  That was not the case in the Polyukhovich trial.

However, the problem that the prosecution had was that, at the end of the day, the case really came down to two eye witnesses who saw Polyukhovich at the scene.  One said he saw him shooting three people; the other said he saw him giving help to the Germans.

An interesting facet of the case was that, when it was time for the defence to present their case, Polyukhovich, as his right and on advice, remained mute and did not give evidence.  He had given a fairly lengthy statement to the police denying the allegations.

One of the witnesses who said he saw Polyukhovich helping the Germans (and, of course, a vital witness) also said that Polyukhovich's first wife was present also.  The defence obtained a statement from his first wife saying that that was not so and of course that was important evidence to impugn the credibility of that witness.  She was a very old lady living in Serniki and could not come to Australia.  The mechanics of what happened were that the Court, not the jury, just counsel and the Judge, went to Serniki, went into a little room and her evidence was taken on video.  By evidence I mean full examination-in-chief and cross-examination.  That video was shown to the jury when the Court returned to Adelaide.  This whole exercise took something like three or four days.  At the conclusion of the trial Polyukhovich was acquitted by the jury.

The case threw up some very difficult problems:-


1. The first problem was the difficulty of time. Half a century for a trial to take place was really just too long.  In saying that, I must admit that many of the witnesses were very good and their memories of these events were also very good.  However, just the effect on the jury that a person was thinking back fifty years caused its own difficulties.

2. Another problem was the Ukrainian witnesses’ total unfamiliarity with our system.  This really caused the greatest problems for both the prosecution and the defence.  This, combined with the difficulty of language and interpreting, made cross-examination, for instance, very difficult.  It also made it difficult for the witnesses to tell their story.  Let me give some examples.  When the Ukrainian witnesses were first interviewed by the Australian authorities who went over to Ukraine, the statements were in fact videotaped and the defence was provided with those video tapes before the trial.  Trying to cross-examine them about an inconsistent statement from those video tapes, bearing in mind there was an interpreter at the videotaping and an interpreter in Court, was almost impossible.

3. Another problem was that some of the Ukrainian witnesses, before the Australian authorities spoke to them, had spoken to Russian procurators (prosecutors) about the allegations.  These statements, of course, were also provided to the defence.  The Russian procurators, not knowing our system, often took statements which did not have the necessary accuracy that was needed in such an investigation.  Consequently, there were many exaggerations and, indeed, some statements came close to being mere policy statements.  Cross-examination on these original statements allowed the defence to dent the credibility of these witnesses.

4. Of course, the Ukrainian witnesses were also totally unfamiliar to the experience of cross-examination.  

I suppose what I am saying in setting out those difficulties is that our present system, in certain areas, struggled to cope with this type of trial.  However, it was thought that, despite those difficulties, it was better to have the safeguards of our criminal system and the strict rules of evidence rather than another system.

    I turn to the other two cases.

The Queen v Berezowsky

The allegations against Berezowsky were that he was one of the leaders of the Schutzmannschaft at a village known as Gnivan, near the city of Vinnitsa in Ukraine.  Berezowsky is still alive[footnoteRef:2] and lives in the suburbs of Adelaide.  There was only a committal hearing in that case as the matter was dismissed at that stage and was not pursued. [2:  	At the time of writing – the end of 2021.] 


The allegation against him was that he helped escort the Jews to a pit where they were shot in the summer of 1942 in Gnivan.  Evidence was called that, in the early hours of the morning, the Jews were rounded up and taken to the market square.  They were then taken in a column to a forest area where a pit had already been dug by the locals and they were shot.  Once again, the Australian authorities, in investigating the crime, excavated that pit and found 100 bodies.  The allegation about Berezowsky was not that he did any of the shooting, the Germans did that, but he was seen helping escort the Jews and therefore was a party in the second degree to this war crime.

Also, there were many related allegations about his behaviour towards the Jews during that period of time for which he was not charged but which were heard in evidence.

There were a number of eye witnesses on the route who identified Berezowsky.  However, that identification process was, as you can imagine fifty years later, fraught with difficulty.  The witnesses became terribly confused and such identifications could not form the basis of a prosecution.  The prosecution, however, did not just rely on identification evidence alone but in conjunction with a lot of historical evidence.  The historical evidence consisted of specific documents that were tendered in evidence and explained by the expert historians showing that, at the time, Berezowsky was in fact the head of the Schutzmannschaft in Gnivan.  And there was expert evidence called by historians that, if there was a pit killing of that kind (which there was), one would expect the head of the Schutzmannschaft to be there and, on the Crown case, this corroborated the eye witnesses who said he was there.  However, as I have said, the eye witnesses themselves were the problem and understandably so.

There was one fascinating facet of the Berezowsky committal which I want to mention.  It was Berezowsky's defence case that, at the time that the mass killing happened, he was not there.  Of course, it never got to the stage where this defence was presented in Court but those were his instructions to my instructing solicitor at a very early stage.  In order to prove that Berezowsky was head of the Schutzmannschaft, the prosecution presented documents obtained from recently opened Russian archives.  Those documents were in fact a day-to-day list of the personnel of the Schutzmannschaft at Gnivan and Berezowsky's name was there.  On one of the documents it was indicated that there was to be a training course at another town many miles away.  It was also indicated that Berezowsky was one of the people to go on that training course.  By an interconnection of documents, the defence worked out that, if Berezowsky was in fact on that training course, there was a possibility that he could not have been in Gnivan on the day that the Jews were executed.  It was not as black and white as that because, of course, the dates that these things happened were approximate and depended on historical opinion but, nevertheless, those documents that were just released from the Russian archives in a sense supported the defence that Berezowsky had instructed us about.

The Queen v Wagner

The third trial was the case of Wagner.

After a full committal hearing the Magistrate found there was a case to answer, however, the case did not proceed to trial because Wagner had a heart attack.  In between the committal and the abandoning of the prosecution, there were a number of defence applications to stay the indictment as an abuse of process for various reasons which are very interesting.

The allegation against Wagner was that, also in the summer of 1942, there was a pit killing near a village called Ustinovka which is near Kirovograd.  Jews were rounded up from the village and escorted to the pit.  It was alleged that Wagner helped escort them to the site and was also involved in a more specific way.  Evidence was led that, in a town called lzraylovka, about 20 children, who were part Jewish, were rounded up by the Germans and put onto a cart owned by an innocent bystander and taken to that pit where the adult Jews had been shot and killed.  It was alleged that Wagner was one of the people who escorted the adults to that pit and, when the children were taken there at a later stage, he was seen to shoot them, one in particular. It was said that he threw a baby into the air and shot it.

[bookmark: _GoBack]At the time of the alleged offence, Wagner was about 19 years of age.  He was born in a village called Springfeld near the town of Ustinovka in Ukraine.  Springfeld no longer exists.  Wagner was not pure Ukrainian but was in fact a Volksdutsche, namely, an indigenous German living in Ukraine.  Because of that, he did not join the Schutzmannschaft, who were the local indigenous police, but was allowed to join  the Gendarmerie, who were part of the German order police.  They were often the police who garrisoned villages in Russia.	Comment by Emeritus Professor Dr Konrad Kwiet [5]: Volksdeutscher

The main witness in the case against Wagner was an eye witness called Ivan Zhilun.  He was also a member of the Gendarmerie in Ustinovka.  He gave evidence that he worked with Wagner and he, in fact, escorted the adult Jews to the pit at the time with Wagner.  He then went back to lzraylovka and gave lurid evidence of then rounding up 20 part Jewish children from that village.  As I said, they were put onto a cart owned by an innocent bystander and he and other Ukrainian guards escorted that cart to the pit where, he gave evidence, he saw Wagner shoot one of those children and was present while others were shot.  For his part in all of this, Zhilun was found guilty by a Russian Court in 1947.  He was sentenced to 25 years in Siberia and was released after eight years.  Having spent eight years in a Russian Gulag he was hardly intimidated by the Court proceedings in Adelaide in the 1990's and was a very tough and difficult witness to cross-examine.

After the committal hearing and before the trial, pursuant to a defence application to stay the proceedings as an abuse of process, the trial Judge who was listed to hear the trial, and the defence and prosecution counsel went to that area of Ukraine.  The basis of the application was very interesting.  When the witness Zhilun was cross-examined at the committal about what happened, he was confronted with things he had said to the Russian Court way back in 1947.  The defence had been provided with a type of record of those proceedings.  What he said in that Court about Wagner contained certain inconsistencies with what he said at the committal hearing.  However, he denied having said those things and gave evidence that the record of the Russian Court was untrue.  In our Courts if there is an inconsistent statement put to a witness and the witness denies that statement, then of course evidence can be led of that inconsistent statement.  However, the people to whom he spoke, both interrogators and members of that Court, were now dead.  Although the prosecution would agree that the Court record could be led as evidence, there was no admission that that record in fact was necessarily accurate or truthful.  So the defence case was denied that evidence, namely, the witnesses who could give evidence of the previous inconsistent statement in order to dent the credibility of Zhilun.

While in Ukraine, evidence was taken from a person who was in charge of a district where those Court cases took place in 1947.  He testified about the nature of those Court hearings and their integrity.  The evidence was videotaped and was going to be used at the trial.  It was also used on the stay application.

Most interestingly, however, the person who was press-ganged by the Germans to take the children to the pit on his cart gave evidence.  Once again, that evidence was videotaped and was going to be used at the trial.  His evidence was most important, of course, because, on the defence case, there was a suggestion that the cart did not get as close to the pit as Zhilun had said when it stopped to let the children off.  Therefore it was the defence case that Zhilun could not have seen what he said he saw.  Even after 50 years, and even though he was in a sense an innocent bystander, the cart driver was still riddled with guilt and anxiety over what happened.  His evidence about children being dragged out of their mother's arms would have done justice to a Stephen Spielberg film.  This evidence was taken in a local hall in Ustinovka and videotaped and played back to the Court in Australia.  On the walls of the hall where the evidence was being taken there were paintings of Lenin and Stalin.  It was a far more historically romantic scene than hearing evidence in the Criminal Court in Adelaide.

The fact was, at a trial in the 1990's, it was almost impossible to exploit any inconsistent statements that were made 50 years earlier.

That is an overview of the cases. 

I suppose every criminal barrister hopes that, by the end of his career at the Bar, he can say - "I did a case that I will never forget".  Well, these were mine.

Following the dropping of the Wagner case because of ill-health, the Special Investigations Unit was disbanded and there have been no more trials pursuant to the Act.
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